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SOVIET REFUGEES

THURSDAY, APRIL 6, 1989

House of Representatives,
Subcommittee on Immigration, Refugees,

AND International Law,
Committee on the Judiciary,

Washington, DC.

The subcommittee met, pursuant to notice, at 10:18 a.m., in room
2237, Rayburn House Office Building, Hon. Bruce A. Morrison
(chairman of the subcommittee) presiding.

Present: Representatives Bruce A. Morrison, Barney Frank,
Howard L. Berman, Lamar S. Smith, D. French Slaughter, Jr., and
Hamilton Fish, Jr.

Also present: Eugene Pugliese, counsel, and Margaret L. Webber,
minority counsel.

OPENING STATEMENT OF CHAIRMAN MORRISON
Mr. Morrison. This hearing of the Judiciary Committee, Sub-

committee on Immigration, Refugees, and International Law is

called to order.

Today's hearing focuses on the situation in which the United
States has scored a major foreign policy success. After a decade and
a half of emphasis on human rights opportunities in the Soviet
Union and the right to emigrate, we have seen a dramatic increase
in exit visas being issued and Soviet Jews and Evangelicals leaving
the Soviet Union in record numbers. This is a tremendous victory
for a bipartisan policy and for a steadfast focus of both the Con-

gress and the executive branch on this goal.

Unfortunately, this success is being risked by a series of bureau-
cratic and administrative decisions and lack of decisions that
threatens our ability to respond appropriately. That is the purpose
of this hearing: To focus on making sure that our first success, free-

ing people to emigrate and to flee persecution, is coupled with a
second success, which is a resettlement plan which is appropriate
and adequate to their needs. In short, let s not blow it now that we
are having such a great success, and let us not send the wrong mes-
sage to the leadership of the Soviet Union and to Mr. Gorbachev in

particular. Let us not tell him that we have decided that the prob-
lem is solved, that there is no persecution, that there is no denial
of religious liberty all of a sudden in the Soviet Union, and that we
no longer have the high level of concern that we have expressed to

him through President Reagan at summit meetings and through
innumerable communications from Members of Congress to him
and to others within the Soviet Union.

(1)



I would also like to suggest that we have a minor victory in the

scheduling of this hearing this morning. Members of Congress have
been urging the administration to institute the legal process, the

consultation process, which is required to increase refugee num-
bers. We have been distressed by the amount of time that that

process was taking. At 7 o'clock last night there arrived in my
office a letter from the Refugee Coordinator indicating that the

President had authorized an emergency consultation. Please don't

applaud.
[Laughter.]
Mr. Morrison. But you can think that thought.
The fact is that I doubt that we would have had as expeditious a

response had the hearing not been scheduled. And perhaps that is

the meaning of the word "consultation." In any case, that is a step
in the right direction.

The administration has also responded to our invitation to testify

by proposing legislation, which has been rumored about and talked

about in the media for a long time, but now has been sent forward.

While I think there are very serious problems with the legislation,

at least it does acknowledge that a change in our present approach
is required.

Finally, we do have a proposal for financing this process. Once

again it is a proposal for legislation. I think it is inadequate and I

think it is not properly tailored to the problem, but at least we
have now on the table the notion that moneys must be appropri-
ated in order to deal with the problem; and that again, I think, is a
success.

This hearing will focus on solving the problem faced most imme-

diately. The problem of Soviet Jews and Pentecostals who are seek-

ing to leave or have left the Soviet Union. As to the question of

whether or not they are refugees, how will that question be decid-

ed? And what will happen to those individuals during and after

that decisionmaking process?
There are broader questions about the Refugee Act of 1980 and

broader questions as well about legal immigration. That is not the

subject of this hearing. That will be the subject of subsequent hear-

ings and subsequent discussions. The subcommittee is concerned
about solving an immediate crisis problem that has developed and
that needs an appropriate response.
So I look forward to the testimony of all of our witnesses in a

problem-solving mode, which I hope is the way that both the Con-

gress and the administration will respond to this situation.

[The bills, H.R. 1605 and H. Con. Res. 73, follow:]



lOlST CONGRESS
18T Session H. R. 1605

To provide for the emergency admission of additional refugees during fiscal year

1989, to transfer temporarily certain funds available for State legalization

assistance grants to programs to assist in the admission of emergency

refugees and to replenish subsequently such funds, and for other purposes.

IN THE HOUSE OF REPEESENTATIYES

Mabch 23, 1989

Mr. Bebman (for himself, Mr. Fbank, Mr. Schumeb, Mr. Bustamante, Mr.

Gabcia, Mr. GiLMAN, Mr. Martinez, Mr. Milleb of California, Mr.

Richardson, Mr. Tobbes, and Mr. Waxman) introduced the following bill;

which was referred jointly to the Committees on the Judiciary and Appro-

priations

A BILL
To provide for the emergency admission of additional refugees

during fiscal year 1989, to transfer temporarily certain

funds available for State legalization assistance grants to

programs to assist in the admission of emergency refugees

and to replenish subsequently such funds, and for other

purposes.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the "Emergency Refugee Act

5 of 1989".



2

1 SEC. 2. AUTHORIZING ADMISSION OF ADDITIONAL REFUGEES

2 DURING FISCAL YEAR 1989.

3 Notwithstanding any other provision of law, the number

4 of refugees who may be admitted under section 207 of the

5 Immigration and NationaUty Act during fiscal year 1989

6 shall be increased by 28,000, to be made available to refu-

7 gees or refugee programs as follows: 19,000 for refugees

8 from the Soviet Union who will be resettled under the volun-

9 tary agency/matching grant program, 5,500 for refugees

10 under the Orderly Departure Program from Vietnam, 2,000

11 for refugees from Eastern Europe and the Soviet Union,

12 1,000 for refugees from East Asia First Asylum countries,

13 and 500 for refugees from the Near East.

14 SEC. 3. TRANSFER OF FUNDS TO COVER ADMISSION OF ADDI-

15 TIONAL REFUGEES.

16 (a) In General.—Of the funds appropriated under sec-

17 tion 204(a)(1) of the Immigration Reform and Control Act of

18 1986 (relating to State Legalization Impact Assistance

19 Grants) for fiscal year 1989 but not paid to States under

20 section 204(b)(4) of such Act—

21 (1) $50,000,000 are hereby transferred to the Di-

22 rector of the Office of Refugee Resettlement of the De-

23 partment of Health and Human Services, of which—

24 (A) $25,000,000 shall be used for the volun-

25 tary agency/matching grant program (described in

26 section 7(b) of PubUc Law 99-605) in order to

•HR 160^ m
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1 provide for the resettlement costs of 25,000 refu-

2 gees from the Soviet Union and Eastern Em-ope

3 under such program, and

4 (B) $25,000,000 shall be used for State-ad-

5 ministered refugee resettlement programs, to be

6 distributed among the States in proportion to the

7 impact of the refugees who are described in sub-

8 paragraph (A) or admitted under section 2, to the

9 extent that reimbursement under such programs is

10 not otherwise provided; and

11 (2) $50,000,000 are hereby transferred to the ac-

12 count under the Department of State entitled "United

13 States Emergency Refugee and Migration Assistance

14 Fund" for care and maintenance and resettlement and

15 placement costs of refugees described in paragraph (1),

16 Funds transferred are deemed to be reductions of the allot-

17 ment to each State in the same proportion as the proportion

18 of the total of the amount transferred bears to the total of

19 such allotments without regard to such transfer.

20 (b) Use of Funds Tbansfeeeed.—Amounts trans-

21 ferred under subsection (a)
—

22 (1) shall be administered in accordance with all

23 the laws, rules, and regulations applicable to the ac-

24 coimts to which the funds are transferred, except that

25 the dollar limitation in appropriated funds contained in

•HR 1605 m
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1 the second sentence of section 2(c)(2) of the Migration

2 and Refugee Assistance Act of 1962 shall not apply;

3 and

4 (2) shall remain available for obligation and ex-

5 penditure for the same period of time for which funds

6 are available under the accounts to which the funds are

7 transferred.

8 SEC. 4. REPLENISHMENT OF STATE LEGALIZATION IMPACT

9 ASSISTANCE GRANT FUNDS AND USE OF CER-

10 TAIN FUNDS.

11 (a) Replenishment of SLIAG Funds.—
12 (1) In geneeal.—Section 204(a)(1) of the Immi-

13 gration Reform and Control Act of 1986 is amended—
14 (A) by inserting "(A)" before

15 "$1,000,000,000", and

16 (B) by inserting before the period at the end

17 the following: ", (B) in addition for each of fiscal

18 years 1990 and 1991, $10,000,000, and (C) in

19 addition for fiscal year 1991, $100,000,000".

20 (2) Reallotment.—Section 204(b)(1) of such

21 Act is amended by adding at the end the following new

22 sentence:

23 "Notwithstanding the previous sentence, of the additional

24 amounts appropriated under subsection (a)(1)(C) for fiscal

25 year 1991, the amounts shall be allotted among the States in

•H£ 1605 m
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1 the same proportions as the reductions in allotments taken

2 among the States under section 3(a) of the Emergency Refu-

3 gee Act of 1989.".

4 (b) Use of Legalization Assistance Funds.—
5 (1) Fedeeal set-aside to addeess sanc-

6 tions-eelated employment discrimination.—
7 Section 204(a) of such Act is amended—
8 (A) in paragraph (1), by striking "amount de-

9 scribed in paragraph (2)" and inserting "amounts

10 described in paragraphs (2) and (3)", and

11 (B) by adding at the end the following new

12 paragraph:

13 "(3) Fedeeal anti-disceimination activi-

14 TIES.—Out of any money in the Treasury not other-

15 wise appropriated, there are appropriated for each of

16 fiscal years 1990 and 1991—

17 "(A) $5,000,000 to the Office of the Special

18 Counsel for Immigration-Eelated Unfair Employ-

19 ment Practices, to carry out section 274B of the

20 Immigration and NationaUty Act, and

21 "(B) $5,000,000 to the Equal Employment

22 Opportunity Commission to carry out title VII of

23 the Civil Rights Act of 1964 with respect to dis-

24 crimination in hiring, or recruiting or referring for

25 a fee, for employment or discharging from em-

•HS 1605 m
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6

1 ployment because of an individual's national

2 origin.",

3 (2) Additional uses of state grant

4 FUNDS.—Section 204(c) of such Act is amended—
5 (A) in paragraph (1)

—
6 (i) by striking "and" at the end of sub-

7 paragraph (B),

8 (ii) by striking the period at the end of

9 subparagraph (C) and inserting a comma,

10 and

11 (iii) by inserting after subparagraph (C)

12 the following new subparagraphs:

13 "(D) to make payments for the purpose of provid-

14 ing employment training (including vocational educa-

15 tion) and related services for eligible legalized aliens,

16 "(E) to make payments for public education and

17 outreach (including the provision of information to indi-

18 vidual applicants) with respect to adjustment to perma-

19 nent resident status of eligible legalized aliens, and

20 "(F) to make payments for education, outreach,

21 and enforcement efforts by State agencies respecting

22 unfair discrimination in employment practices based on

23 national origm, aUenage, or citizenship status."; and

24 (B) in paragraph (2), by adding at the end

25 the following new subparagraph:

•HB
1605,

m..
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1 "(D) Of the amount allotted to a State with respect to

2 any fiscal year, a State may not use more than—
3 "(i) 2 percent (or, if greater, $100,000) for pay-

4 ments under paragraph (1)(D),

,5 "(ii) 1 percent (or, if greater, $100,000) for pay-

6 ments under paragraph (1)(E), and

7 "(iii) 1 percent (or, if greater, $100,000) for pay-

8 ments under paragraph (1)(F).".

9 (3) Effective date.—The amendments made

10 by paragraph (2) shall apply to the use of allotments

11 for fiscal years beguming with fiscal year 1988.

12 (c) Claeification of Repoeting Requiee-

13 MENTS.—
14 (1) In geneeal.—Section 204(e)(2) of such Act

15 is amended by adding at the end the following new

16 subparagraph:

17 "(D) The Secretary shall not require, under this subsec-

18 tion, that a State account for, or report on, expenditures

19 made under this section by the State on an individual basis in

20 the case of—
21 "(i) services provided before the date of promulga-

22 tion of any such requirement,

23 "(ii) services (such as mental health services) that

24 are confidential in nature, or

•HB 1605 m
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8

1 "(iii) any State in which less than 1 percent of the

2 total number of eligible legaUzed aliens in the United

3 States reside.".

4 (2) Effective date.—The amendment made by

5 paragraph (1) shall be effective as if it were included in

6 the enactment of the Immigration Reform and Control

7 Act of 1986.

8 (d) Appeals Peocess.—Section 204(b) of such Act is

9 amended by adding at the end the following new paragraph:

10 "(5) The Secretary shall make available an appeal proc-

11 ess for States applying for reimbursement through the De-

12 partmental Review Board in the Department of Health and

13 Human Services.".

14 (e) Peiority within Education foe Basic Citi-

15 ZENSHip Skills.—
16 (1) In geneeal.—Section 204(d)(1)(B) of such

17 Act is amended by striking "and" before "(iii)" and by

18 inserting before the period at the end the following: ",

19 and (iv) in providing funds for the purpose described in

20 subsection (c)(1)(C) from funds appropriated for fiscal

21 years 1989, 1990, and 1991, priority shall be given to

22 traming in EngUsh language and in the government

23 and history of the United States to eUgible legaUzed

24 aUens who have been granted lawful temporary resi-

25 dent status under section 245A of the Immigration and

•HR 1605 m '•<•
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9

1 Nationality Act and who have not completed a pro-

2 gram (or otherwise achieved the basic citizenship skills)

3 required under section 245A(b)(l)CD)(i) of such Act".

4 (2) Need to provide additional English

5 language oe citizenship training.—Section

6 204(c)(3) of such Act is amended by adding at the end

7 the following new sentence: "All eligible legalized

8 aliens requiring and desiring instruction in English lan-

9 guage or citizenship (beyond the minimum level re-

10 quired under section 245A(b)(l)CD)(i) of the Immigra-

11 tion and Nationality Act for adjustment of status of

12 aliens under section 245A of such Act) in order to to

13 qualify for naturalization should be provided such in-

14 struction.".

15 (3) Effective date.—A State is not eligible for

16 payment under section 204(b) of the Immigration

17 Reform and Control Act of 1986 from amounts appro-

18 priated for fiscal year 1989, 1990, or 1991 unless the

19 State has transmitted to the Secretary of Health and

20 Human Services a statement of assurances that in-

21 eludes the additional assurance inserted by the amend-

22 ment made by paragraph (1).

O

•HB 1605 m
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IV

lOlST CONGRESS
1st Session H. CON. RES. 73

Expressing the sense of the Congress that the number of refugees admitted to the

United States and the appropriation for programs for refugee migration and

resettlement should be increased and that the Department of Justice should

reestablish the presumption that Jews and members of other religious minori-

ties emigrating from the Soviet Union qualify for refugee status for admission

to the United States.

IN THE HOUSE OF REPRESENTATIVES

Mabch 14, 1989

Mr. SiKOBSKi submitted the following concurrent resolution; which was referred

to the Committee on the Judiciary

CONCURRENT RESOLUTION
Expressing the sense of the Congress that the number of refu-

gees admitted to the United States and the appropriation

for programs for refugee migration and resettlement should

be increased and that the Department of Justice should

reestablish the presumption that Jews and members of other

religious minorities emigrating from the Soviet Union qual-

ify for refugee status for admission to the United States.

Whereas an unusual opportunity now exists for the Government

of the United States to rescue individuals in the Soviet

Union who have long been fearful for the security of their

Uves and Uberties;
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2

Whereas the Soviet Union has recently permitted increased

numbers of individuals to emigrate from the Soviet Union,

including increased numbers of Jews, Armenians, and Pen-

tecostal Christians;

Whereas 19,323 individuals were given permission to emigrate

from the Soviet Union in 1988, which is more than in any

year since 1980 and significantly more than the Department

of Justice of the United States predicted;

Whereas if the trend of increasing numbers of individuals emi-

grating from the Soviet Union continues, between 35,000

and 40,000 Jews will flee from the Soviet Union in 1989;

Whereas the United States is a signatory nation to the Final

Act of the Conference on Security and Cooperation in

Europe (known as the Helsinki Final Act) and the Conclud-

ing Document of the Conference on Security and Coopera-

tion in Europe (known as the Vienna Concluding Docu-

ment), which caU for the establishment of open emigration

poUcies;

Whereas the credibility of the advocacy of open emigration poU-

cies by the Government of the United States has been based

upon the willingness of the Government of the United

States to admit Soviet Jews who were permitted and chose

to emigrate to the United States;

Whereas because the actual number of Soviet emigrants in 1988

significantly exceeded the number predicted at the time of

consultation between the Department of State and the Con-

gress, the amount of funds appropriated for 1988 for pro-

grams of the Department of Justice and the Department of

Health and Human Services for refugee migration and re-

settlement was insufficient to permit the admission to the

•BOON 73 m
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United States of all Soviet emigrants who were eligible for

and desired admission;

Whereas the Department of Justice has unilaterally changed the

admission policy for emigrating Soviet Jews by eliminating

the longstanding presumption that Soviet Jews and mem-

bers of other religious minorities qualify for refugee status

because they have a well-founded fear of persecution in the

Soviet Union, thereby reducing the number of Soviet emi-

grants admissible into the United States;

Whereas Soviet Jews still face considerable popular anti-Semi-

tism in the Soviet Union, including activities by state-

sanctioned organizations like Pamyat;

Whereas the presumption that emigrating Soviet Jews are refu-

gees fleeing the Soviet Union because of a well-founded fear

of persecution is still valid;

Whereas the admission to the United States of refugee Soviet

Jews should not decrease the number of other refugees ad-

mitted to the United States: Now, therefore, be it

1 Resolved by the House of Representatives (the Senate

2 concurring), That it is the sense of the Congress that—

3 (1) the Department of State and the Congress

4 should conduct emergency consultation to increase the

5 number of refugees admitted to the United States so

6 that the number is sufficient to provide for the in-

7 creased number of Soviet Jews and other emigrants

8 permitted to emigrate from the Soviet Union;

9 (2) the appropriation for programs for refugee mi-

10 gration and resettlement should be increased for fiscal

•HCON 73 m
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4

1 year 1989 to provide for the admission to the United

2 States of the increased number of Soviet Jews and

3 other emigrants permitted to emigrate from the Soviet

4 Union; and

5 (3) the Department of Justice of the United

6 States should reestablish the admission policy that pre-

7 sumes, subject to rebuttal, that Jews and members of

8 other religious minorities emigrating from the Soviet

9 Union qualify for refugee status because they have a

10 well-founded fear of persecution in the Soviet Union.

O

•HCON 73 m



16

Mr. Smith.
Mr. Smith of Texas. Thank you, Mr. Chairman.
Mr. Chairman, I too would like to welcome our witnesses today

who are here to comment on the four bills before us, as well as on
the need for emergency admissions of additional refugees for fiscal

year 1989. At the onset, however, Mr. Chairman, I must express

my reservations about any legislation that establishes or adds to

refugee numbers since this violates the Refugee Act of 1980. The

purpose of the Refugee Act of 1980 was to avoid piecemeal legisla-

tion to increase refugee numbers. Instead, the procedures set up by
the Act call for an annual consultation between Congress and the

administration to set our worldwide refugee commitment in light

of world refugee needs and our Nation's capacity to receive them.
I look forward to hearing from the administration today, and am

particularly interested in the White House announcement of

March 15 as well as yesterday's announcement. The March 15 an-

nouncement, from spokesman Martin Fitzwater, requested an extra

$100 million in the current fiscal year, 1989, to help relocate refu-

gees from the Soviet Union and other countries. In addition, the

announcement went on to say that the President would ask Con-

gress to increase the overall limit on the number of refugees to be

allowed into the United States in fiscal year 1989. The current

limit of 94,000 likely will be exceeded by this summer or before,

and, specifically, the number allocated for the Soviet Union likely
will be exhausted by the end of this month.

I might also add, Mr. Chairman, that the administration propos-
al yesterday I believe represents a generous increase in immigra-
tion figures, and I hope that that proposal will be welcomed by this

committee, as I know it has been.
Thank you again, Mr. Chairman. I look forward to hearing from

the witnesses today.
Mr. Morrison. The gentleman from Massachusetts, Mr. Frank.
Mr. Frank. Mr. Chairman, I want to applaud your initiative.

You and the people working on your staff have performed extreme-

ly well, and particularly in light of the fact that you are new to

this chairmanship and there is always a period of learning. We are

grateful to you for having forced this pace because I think it is

very clear that if it were not for your initiatives in several regards
we wouldn't have had some of the progress that we have had, al-

though we have had too little.

We are in an appalling situation. The Soviet Union today is let-

ting out more Jewish victims than we are willing to let in. I never

thought that would be the case. It is essential that we do every-

thing we can at the legislative and executive level to change that

situation. Obviously, it undercuts, in the foreign policy world, our

human rights arguments, which we are entitled to make given the

freedom of our society and the lack of freedom in theirs. But that

is a secondary reason for doing it. The first reason, the overwhelm-

ing reason, is the humanitarian one, and we have reason as a
nation to be embarrassed about our inability to do that.

I am pleased that we now have consultations, and I know some
are going to suggest that we need not do this legislatively, setting

numbers, because we have the consultation process. But I have
found it to be a flawed process. For one thing, we asked, T believe a



17

month ago, for the consultations. According to the chairman, we
just got word yesterday that they were coming. It will take a

stronger believer in coincidence than I to think that the fact that
this hearing was set was not responsible for them coming. And
even during the consultation process, it is frustrating for those of
us who felt we were being inadequate.

I know there is a common view that says one ought not to say I

told you so. Personally, I find it is one of the few pleasures that
increases with age.

[Laughter.]
Mr. Frank. And in every consultation I have been able to be at

as a member of the committee, I have felt that we were shooting
too low, for no purpose. Because if we set the number higher, gave
ourselves a margin of error, and we did not need those slots, no
harm was done. I was pleased last time when we had the consulta-
tion that Ambassador Moore, who I think works hard to try and
resolve this, said to us that if the number turned out to be too low
it could be adjusted upwards, and I think he said that in good faith.

Unfortunately, for reasons that I do not understand, at the higher
levels of the administration that decision was not carried out, and
we have been asking for it and asking for it. Partly in consequence,
I believe, we have had more denials than we should have had, and
I think it is essential that we move.
And I disagree with those who think that a legislative solution is

somehow inappropriate. This is the Congress of the United States
which has a constitutional responsibility to act, and we have a situ-

ation which cries out for action, and we have an administration
which for a variety of reasons—transition, a lack of people in some
of the high places who ought to be available to make some of the

decisions, a desire to save money—for whatever reason, they
simply haven't been carrying it out. And to suggest that the
answer is to go back to what we thought we were getting away
from, a political basis, an explicit foreign policy basis for humani-
tarian policy, is a very, very grave error; almost as grave as the
terrible decision that we would deal with one problem by exacer-

bating another, by transferring positions, which had previously
been suggested, from Southeast Asia to Soviet Jewry. Someone ap-
parently decided that there was not enough ethnic tension in the
world and thought that it would be a good idea to make some
more. I hope we do not again hear from whoever that was.
Mr. Chairman, I also want to say that I believe this is a problem

at the highest levels. I have some sympathy for the Immigration
Service here. I don't agree with everything they have been doing,
but I think they have been caught somewhat, as they are occasion-

ally, by_being given conflicting mandates and not enough resources.
So I think that the performance all around can be improved, but I

do believe that this is not primarily a problem with the Immigra-
tion Service. I think this is a result of political decisions made and
not made at the highest levels of the Government including some
here. Because I think we have given them inadequate resources for
the job, and we are not, therefore, fully with clean hands when we
complain. Although there are other problems where I don't think
we are responsible.
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We were told that there was only one person from time to time

at the Moscow Embassy processing visas, and the State Depart-
ment tried to claim that was the fault of the appropriations proc-
ess. I do not think there would be much difficulty in having that to

be one of the three silliest things the State Department has ever

said, strong competition notwithstanding. Obviously, the State De-

partment had the ability to do more than that, and it is an insult

that they would suggest that somehow Congress restricted them
from having more than one person to process these visas.

Mr. Chairman, I apologize for the length of the statement but

the issue is a critical one. I received recently a letter, yesterday,
from Barry Shrage and Joel Sherman, who are the president and
executive vice president of the Combined Jewish Philanthropies,
the organization in the Greater Boston Area that has done a

superb job of advocating for refugees, of raising private money to

resettle them, of generally doing a genuinely compassionate job;

and they went along with Mark Talisman, under his leadership,
who has done so much to try and help America do the right thing
in this regard, to Ladispoli. Let me just read briefly and then ask

that the whole thing go in the record.

We also learned that one particular agent has rejected 80 percent of her cases

overall. Ten of those families rejected for refugee status were long-term refuseniks

who had lost their jobs in the Soviet Union and had faced years of KGB intimida-

tion and harassment. Several families have been divided, refugee status was granted
to parents while refused to children, grown children were let in while elderly par-

ents were left behind.

Let me just close with a paragraph on page 2:

A slowdown of Jews leaving the Soviet Union due to United States Government
action would be terrible. If this situation occurs, we will have snatched defeat from

the jaws of an overwhelming human rights victory for the Jewish people and the

United States Government.

I ask that the whole letter be put in. And I thank you, Mr.

Chairman, for giving us a lead here.

Mr. Morrison. Without objection, it will be entered in the

record.

[The letter follows:]
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D«ar Barney:

We are extremely grateful for your tine, support and
guidance during our recent mcetinge.

We have just returned from the conununity mission to
Ladispoll we described to you and wanted to share some
thoughts prior to your important Subcommittee meeting on
Thursday. Mark Talisman served as our guide and
scholar-in-resldence on our trip. He is looking forward to
bringing much of this information to light at that tine.
We all believe that it is vital for your colleagues in the
Congress to better understanding the pain and anguish of
the refugees w^ encountered and our own frustration with
the current IMS policy. We believe this policy is vague
and undefined and is being applied in what appears to be an
arbitrary manner, often with cruel results.

Our visit to Ladispoli was most disheartening. Among other
things, we learned from personal interviews with over one
hundred Soviet Jewish refugees that in the first three
weeks of March, thirty-six percent of the Soviet Jews
applying for refugee status were rejected, up from eight
percent several months ago.

In an emotional meeting with families seeking to be
reunited with their families in Boston, we learned that one
IKS agent, acting with her own private definition of
refugee status, had personally rejected twenty-six out of
thirty-six families we spoke with. Later, we also learned
that she has rejected an astonishing eighty percent of her
cases overall. Ten of those families rejected by the INS
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The Honorable
Barney Frank 2 April 5, 1989

were lona-tfem refuseniks who had lost their jobs in the
Soviet Union and had faced years of KGB intimidation and
harassment. Several families had been divided: the INS

granting refugee statue to parents, while refusing chldren;
admitting grown children while leaving elderly parents in

liadispoli.

The seeming capriciousness of the INS was literally driving
the people in Ladispoli to panic as the rumor mills
attempted to explain the unexplainable — why one familiy
was given refugee status, while another, with nearly
identical background, was rejected. The number of soviet
Jews in Ladispoli and its environs is now over 8000 and

straining all of our collective resources. More
importantly, we were advised by the United States Consul
General in Rome that:

4,200 Jews are now leaving the Soviet Union
each month;

only six INS agents are available to process
all the Jews in Ladispoli;

the current level of INS staffing cannot
process more than 2000 refugees;

the thirty-six percent level of refusal and
the six-month waiting period per refugee for

application and appeal is adding to the

back-up in Italy;

if this situation continues, the Consul
General fears that Italy will stop taking
Soviet Jews, forcing a back-up in Austria and
ultimately in the Soviet Union itself.

A slowdown of Jews leaving the Soviet Union due to United
States government action would be terrible. If this
situation occurs, we will have snatched defeat from the

jaws of an overwhelming human rights victory for the Jewish

people and the United States government.
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The Honorable
Barney Frank 3 J^rll 5, 1989

Each of these situations is symptomatic of the real problem~ the lack of understanding of Jewish history in Russia
and in the Soviet Onion on the part of the INS. The
history of the Jews of Russia is a consistent history of
repression and pogroms, followed by relative
liberalization, followed in turn by even more horrible
anti-Semitism.

This Thursday, April 6, many of these facts will be exposed
to public view at a hearing before the Immigration
Subcommittee of the House Judiciary Committee. We believe
that now is the time to remove the anguish and uncertainty
from the lives of the Jews in Ladispoli. INS policy must
be clarified. Surely, all Soviet Jews is. suffer from a
well-founded fear of persecution.

More INS agents must be added. Surely they will cost the
United States government and the world Jewish community
less than maintaining the refugees in Ladispoli, while they
await processing.

Barney, you have been a long-term champion of the Soviet
Jewry movement, always ready to support our brothers and
sisters in the Soviet Union in their long fight for
freedom. We have all worked and struggled for decades to
achieve the victory we are now enjoying. Thousands have
suffered within the Soviet Union to open the gates of
freedom. We Icnow we can count on you again for your
support and help so that we can complete this great work.

Sincerely,

rage LivkTi. shermim
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Mr. Morrison. Mr. Slaughter.
Mr. Slaughter. No questions.
Mr. Morrison. The gentleman from New York, Mr. Fish.
Mr. Fish. Thank you, Mr. Chairman. I, too, commend you for this

hearing, and it comes at a very propitious time inasmuch as we
have the official consultation ordered by the President, who is the
only one in authority to call it.

I think the record should show, however, that it w£is sometime
ago, I think a matter of weeks, that Spokesman Fitzwater an-
nounced that $85 million was being requested for the needed funds
for further refugee admissions into the country, which signaled a
positive response to the chairman's call for consultations as well as
a response to the letter by the gentleman from New York, Mr.
Oilman, and myself to the President on the same subject.
The law, the Refugee Act and the policies of this committee do

require a considerable amount of paperwork and preparation that
goes into—precedes, I should say, any consultation with the con-
sultative Members of the House and Senate.

I join with you and I look forward to the testimony we are going
to receive this morning and early consultation with the President's

representatives.
Mr. Morrison. I thank the gentleman.
We will now proceed with our first panel, three distinguished col-

leagues of ours. There are many Members of Congress who are vi-

tally concerned about this issue and have signed numerous commu-
nications, but the three Members who are with us this morning
have particularly, through their own investigations and their own
presentations to the committee, made a point of the importance of
the early scheduling of this hearing and moving on this subject. So
we are pleased to have all three of them with us today. They are
Congressman Gerry Sikorski, from Minnesota; Congressman Ben
Oilman, from New York; and Congressman Ben Cardin, from
Maryland.
Mr. Sikorski, if you would proceed first.

STATEMENT OF HON. GERRY SIKORSKI, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MINNESOTA

Mr. Sikorski. Thank you, Mr. Chairman. You deserve high com-
mendation and your staff great praise for the efforts you have
made—the good efforts you have made for these good people. You
are a hero in their eyes. There is gratitude within their hearts and
tears in the homes in Vienna and Ladispoli, Italy, and, hopefully,
we can build upon that. Thank yoii for allowing me to testify
today.
Even though the people who are the subject of the hearing aren't

from my district and few of their relatives are from my State, all of
us have a vested interest in their plight. Why? They aren't in any
district. They don't belong to any constituency. Rather, they are a
group of people stranded, citizenless in a strange country with no
representation and no place to go. A group of people who had been
living with fear and discrimination and multiple persecutions in
their homeland brought on solely by their identification with a
group, be it a Jew, a Pentecostal or other group. A group of people
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who have been given our assurances of freedom during our visits

with them in the Soviet Union and our transmissions to them by
Voice of America. A group of people who have been the pivotal

point of our diplomatic polemic and our foreign policy for years,
and now a group of people that we are spurning, making an Ameri-
can version of refusenik a "waitnik."

Why? What has changed? Really not much. Remember the
vaunted word "glasnost" has not eradicated anti-Semitism and po-
litical persecution of Jews and other religious groups in the Soviet
Union. Anti-Semitism is flourishing in the Soviet Union under

glasnost, and the need of these refugees to emigrate has become
even more pronounced. Remember none of the reforms that have
been publicized through the world's media have been legalized or
institutionalized in the Soviet Union. If President Gorbachev fails,

these reforms can and will most likely fail with him. And remem-
ber the motivations of the Soviet Government are not humanitari-
an, but rather a desire to benefit in trade and technology from
good relations with the United States, relations they know are con-

tingent upon their human rights record.

How significant will human rights be perceived by the Soviet
Union as a priority of the U.S. foreign policy if our foremost case of
Soviet human rights abuse, emigration of Soviet Jews, proves to be

unworthy of our time, our money, our sympathy. The integrity of
the U.S. foreign and human rights policy is at stake. In a letter to

the U.S. Congress, given to my aides visiting the refugees in Ladis-

poli, Italy, this is summed up in the irony of one sentence, and I

would like to quote it: "The Soviets never made distinctions be-

tween Jews when persecuting them, and for the United States now
to make distinctions between them strikes us as completely unjust
and, surprisingly, discriminatory." I agree.
They left the Soviet Union without hesitation because to them

America meant opportunity and freedom. Now the families of La-

dispoli languish in a bureaucratic maze more typical of a Soviet

gulag than an American community. Now refugee status is granted
only if in the course of a 15-minute interview in halting English

yvdth largely untrained U.S. Immigration and Naturalization Serv-
ice officials Soviet refugees can prove a well-founded fear of politi-
cal persecution. Well, after living in fear and suffering prejudice
and persecution, everything from housing to emplo5nTient to educa-

tion, for being Jews and Pentecostals, they deserve much more
than the indignities served upon them by a change in our long-
standing policy.
The special immigrant category that the administration is recom-

mending does not honestly respond to human concerns. It certainly
does not address the long-term difficulties of increased immigration
of refugees from the Soviet Union. The administration, we are

happy, is now going to consult with you on this injustice. That is

good. But in addition to addressing that need they have to address
the need for increased allotment numbers, increased appropriation
of funds, and return to the operating presumption of the INS of the
last 8 years: The Soviet Jew by the fact that he or she lived in the
Soviet Union has suffered from political persecution.

I would ask that my entire statement be inserted in the record
and end on just this note. Fifty years ago this spring the ship St.



24

Louis carried 930 Jewish refugees from Hitler's Europe. It, too, was
refused port in the United States. These refugees were forced to

stay in Europe and many of them died from Hitler's persecution.
Have we not learned from this tragic mistake? We cannot be silent

once again and allow these 1989 immigrants' hopes and dreams of

freedom and opportunity to perish.
Thank you.
Mr. Morrison. Your statement and the written statements of the

other two members of the panel will be entered in the record. And
thank you for your statement.

[The prepared statement of Mr. Sikorski follows:]
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Statement of Congressman Geirv Sikorski

Subcommittee on Immigration. Refugees, and International Law

April 6. 1989

want to take this opportunity to thank the Chairman and members of the committee

for allowing me to testify today. Even though the people who are the subjects of this

hearing aren't from my district and few of their relatives are from my state, all of us have a

vested interest in their plight.

Why? They aren't in any district; they don't belong to any constituency. Rather,

they are a group of people stranded, citizenless in a strange country with no representation

and no place to go.

A group of people who had been living with fear, discrimination, and multiple

persecution in their homeland brought on solely by their identification with that group.

A group of people who have been given our assurances of freedom during our

visits with them in the Soviet Union.

A group of people who have been tlie pivotal point of our diplomatic polemics and

our foreign policy. Summit after summit, we've been arguing, negotiating, and

conditioning our agreements witii the Soviet Union on the basis of this group's right to

emigrate.

And NOW , a group of people that we are spuming; making an American version

of Refuseniks or waitniks.

Why? What has changed?

Is it because we have been somewhat successful in our efforts to move Secretary

Gorbachev to make a few of the concessions we have been pursuing for so many years?

Is it because of the public relations ramifications of the word "Glasnost?"

Is it because the Semyon Mikhoels Jewish Cultural Center in Moscow is now

open? Let me say that.though pleasing to the West, vinually no Jewish programs are held

in this rarely used monument to Judaism run by the Soviet government Even the

Mezuzah, put up by Elie Wiesel at the much publicized dedication, was removed after the

cameras were gone. This building is a hollow shell, perhaps indicative of the true nature of

Jewish cultural freedom in the Soviet Union.

Is it because a new yeshiva, a school where Jews can learn their history and

religion was established. It, however, remains without the legal school status that Soviet
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law requires to prevent those people who are studying there to be classified as "parasites of

society,"
— a crime in the Soviet system.

Is it because Jews really do now have the opportunity to advance and achieve in the

Soviet educational system and in the Soviet work force based on their merit and their

ability?

In fact, they do not. In fact no Jew could have run in the recent "open" elections

and Boris Yeltsen won't be championing their cause?

This vaunted word "Glasnost" has not eradicated anti-semitism and political

persecution of Jews in the Soviet Union. Anti-semitism is flourishing in the Soviet Union

under Glasnost and the need of these refugees to emigrate has become even more

pronounced.

Remember, none of the reforms that have been publicized to the world's media

have been legalized or institutionalized. If President Gorbachev fails - these reforms can

fail with him.

Remember, the motivations of the Soviet government are not humanitarian, but

rather a desire to benefit in trade and technology from good relations with the United

States,
- relations they know are contingent upon their human rights record. How

significant will human rights be perceived by the Soviet Union as a priority of United

States foreign policy, if our foremost case of Soviet Human rights abuse ~ emigration of

Soviet Jews ~ proves to be unworthy of qui time, money and sympathy.

The integrity of the U.S. foreign and human rights policy is at stake.

In a letter to the U.S. Congress given to my aides visiting the refugees in Ladispoli,

Italy this loss of integrity in U. S. policy is summed up in the irony of one sentence:
"

Soviets never made distinctions between Jews when persecuting them and for (the United

States) to make distinctions between them now strikes us as completely unjust and

surprisingly discriminatory." I agree.

They left the Soviet Union without hesitation because to them America meant

opportunity and, most importantly, freedom. Now, the families of Ladispoli languish in a

bureaucratic maze more typical of a Soviet gulag than an American community .

Now, refugee status is granted only if in the course of a fifteen minute interview

with largely untrained U.S. Immigration and Naturalization Service officials, Soviet

refugees can prove a well founded fear of political persecution.

(I have here a petition signed by over 600 Soviet Refugees in Italy whose lives

anest to the fact that they all suffered from political persecution and discrimination.)

According to Robert Eddy, chief INS official in Rome, the new policy's implication

is that discrimination no longer amounts to political persecution.

This is tantamount to shifting the burden of proof to the victims, whose

understanding of the process as well as their understanding of English is usually

insufficient to create testimonial quality evidence on their behalf.
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Therefore, close to one thousand individual cases of Soviet Jews have recently been

denied refugee visas on the pretext that they do not fit the precise, new, Glasnost sanitized

definition of a political refugee.

This system is broken and the Soviet Jewish emigres are caught in its

gears.

That's evident from the approximately seventy percent of cases that have been

overturned. Yet those who have been denied on their final appeal are falling through the

cracks.

Today there remain 213 citizenless people who have been double denied and wait

on refiigee row for the only hope they have : a retroactive policy reversal .

After living in fear and suffering prejudice and persecution solely for being Jews,

they deserve much more than the indignities served upon them by a change in our

longstanding policy.

The special immigrant category that the Administration is recommending does not

honestly respond to the human concerns. It certainly does not address the long term

difficulties of increased immigration of refugees from the Soviet Union.

The Administration needs to consult on this injustice immediately. In addition to

addressing the need for increased allotment numbers and appropriation funds, we must

return to the operating presumption of the INS for the last eight years : a Soviet Jew, by the

fact that he/she lived in the Soviet Union has suffered from political persecution .

Fifty years ago this spring, the ship St. Louis carried 930 Jewish refugees from

Hitler's Germany. It, too, was refused port in the United States. These refugees were

forced to stay in Europe and many of them died from Hitler's persecution.

In a speech at Madison Square Garden in 1943, Chaim Weizman delivered the

following statement :

When the historian of the future assembles the black record of our

days, he will find two things unbelievable: first, the crime itself; second, the

reaction of the world to that crime.. ..But when that historian, overwhelmed

by the tragic evidence, sets down the verdict of the future upon this savage
phenomenon. ..he will be troubled by still another circumstance. He will be

puzzled by the apathy of the civilized world in the face of this immense

systematic carnage of human beings whose sole guilt was membership in

the people which gave the commandments of the moral law to mankind. He
will not be able to understand why the conscience of the world had to be

prodded, why sympathies had to be stiired. Above all, he will not be able

to understand why the free nations, in arms against a resurgent, organized
barbarism, required appeals to give sanctuary to the first and chief victim of
that barbarism.

Have we not learned from this tragic mistake?

We cannot be silent once again and allow these 1989 immigrants hopes and dreams

of freedom and opportunity in America, to perish.
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Mr. Morrison. The gentleman from New York, Mr. Oilman.

STATEMENT OF HON. BENJAMIN A. OILMAN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF NEW YORK

Mr. Oilman. Thank you, Mr. Chairman. I, too, want to commend
the distinguished committee for arranging this hearing and for all

of the good work that the committee has been doing with regard to

refugee problems in the past.
I appreciate the opportunity to appear before you along with my

colleagues. This human rights issue is of critical importance. Fund-
ing is running out. There is a severe backlog both in Moscow and
in Rome, and, as you are aware, based upon our Nation's repeated
insistence over the course of many years the Soviets are finally be-

ginning to open their doors in a meaningful manner and allowing
persecuted Jews and other religious minorities to apply for emigra-
tion. This new Soviet policy is a historic human rights victory for

our Nation, one that we should be proud of, and it is fully consist-

ent with all of our humanitarian traditions.

However, our Nation is now confronted with the problem of

trying to accommodate this heavy flow of Soviet refugees who are
now seeking entry into our own country. We have been informed
that the increased flow of immigrants has resulted in a backlog of
some 20,000 persons awaiting visas in Moscow and an additional

8,200 awaiting visa approval in Rome, an approval which is subject
now to strict scrutiny and which has a denial rate of approximately
30 percent, and then lengthy delays of several months before final

approval of visas are granted. This substantial increase in immi-
gration has exacerbated our budget problems. Most estimates sug-
gest that up to 30,000 additional Soviet religious minorities will

seek admission during the balance of this fiscal year, requiring sig-
nificant additional funding.

Since the visa processing problem became critical in our Embas-
sies in Moscow and Rome, some useful steps have been undertaken
to incre£ise the numbers and funds for Soviet refugees, and we ap-
preciate the Attorney Oeneral's actions to try to reduce the proc-
essing time in both Moscow and Rome in response to this surge of

applications and their reliance on refugee status. It is apparent,
however, that our current policy is wholly inadequate to accommo-
date the anticipated flow from the Soviet Union which has been
growing by some 2,000 per month and is increasing. While the
front loading of funding that has taken place so far has been some-
what helpful, the initial allocation for fiscal year 1989 we under-
stand will be exhausted before the end of the current quarter.
Within the last few weeks, the distinguished ranlang minority

member of the committee, the gentleman from New York, Mr.
Fish, and I made an appeal directly to the administration to de-

clare a resumption of the previous policy of presumed eligibility of

refugee status for Soviet Jews and other minorities fleeing persecu-
tion, such as the Pentecostals, Baptists, and others, for the balance
of fiscal year 1989.

Why this change took place I am at a loss to say but, as you
recall, prior to the change of administration policy all of the Soviet

refugees were granted a presumption of refugee status, not being
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denied the refugee status and changed to parolee status. This has
inflicted a severe hardship on a number of the apphcants.
We have also requested the administration to initiate emergency

consultation with the Congress, and I am pleased to hear that that
is finally underway to try to increase the numbers available for
Soviet refugees. We have also requested that the refugee numbers
that were transferred to the Soviet Union from other regional ceil-

ings should be returned to their original status.

Mr. Fish and I further requested the administration to work with
the Congress to resolve the current funding problems, problems
caused by this massive influx. And, in order to offset the budgetary
needs, I strongly support passage of the legislation offered by the

gentleman from California, Mr. Berman, which proposes borrowing
$100 million from the $1 billion appropriated for the State Legal-
ization Impact Assistance Grant Program, known as SLIAG, in
fiscal year 1989 to assist Soviet refugees, and to repay the account
by increasing the SLIAG appropriation for fiscal year 1991 from $1
billion to $1.1 billion.

We applaud and support Secretary Baker's request to the Office
of Management and Budget for $110 million to handle the increas-

ing flow of refugees around the world, and of that $110 million I

understand that $85 million will be earmarked to help Soviet emi-
grees come to the United States, with the balance for refugees
around the world. It is critically important to note that the
Berman initiative provides an appropriate practical solution for the
additional funding.
An additional issue, Mr. Chairman, which should be addressed is

the Justice Department staffing problem at the U.S. Embassy in
Moscow. We had been informed that in Moscow that there are
presently only two Immigration and Naturalization officials trying
to handle the entire 2,000 to 4,000 applicants per month. Two im-
migration officials trying to handle to 2,000 to 4,000 applications
per month, an impossible task; and only five immigration officials
in Rome. I think that that is totally unacceptable, and I would
hope that this committee could help resolve that problem.

Accordingly, Mr. Chairman, I want to applaud and support any
measure designed to increase the funding and numbers of refugees
as well as any initiative which can ameliorate the processing of
these applications. Time is of the essence, since money is running
out within the next few weeks based upon available funding. I

therefore urge the committee's expeditious consideration.
And I thank you for the opportunity of appearing before you

today.
Mr. Morrison. I thank the gentleman for his testimony.
I now would ask for the statement of the gentleman from Mary-

land, Mr. Cardin.

STATEMENT OF HON. BENJAMIN L. CARDIN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MARYLAND

Mr. Cardin. Thank you, Mr. Chairman. Mr. Chairman, I want to
add my congratulations to you for your leadership on this issue. It
is clear to all of us that if it were not for your leadership we would
not be making the progress that we have been able to. As far as
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this hearing is concerned, I thank you for the hearing and I thank
you for the opportunity to appear before the committee.
As Mr. Oilman has already pointed out, there is a backlog of

over 20,000 applications pending at the U.S. Embassy in Moscow,
people seeking to enter the United States. Armenians, Jews, Pente-
costals—ethnic minorities that have been and are continually being
persecuted in the Soviet Union are caught in the backlog in

Moscow and Rome.
Mr. Chairman, for a moment I would like to get away from the

numbers, from the dollars, from increasing the limits, funding
levels, and the interagency disputes, and talk about real people and
how real people are being hurt by the fact that we have no priority

system within our country for handling the 20,000 backlogged cases
that we have today in Moscow.

Bella Khodarkovsky is an 80-year-old constituent of mine. Her
son Alexander has been refused three times by the Soviet authori-
ties. This year, after finally receiving permission from the Soviets,
he applied for permission to enter the United States as a refugee
and was told he would probably have to wait a year to be proc-
essed. Alexander is a Soviet Jew and his wife is an Armenian Jew
who live with their two teenaged children in Baku, Azerbaijan, a

very unstable region of the Soviet Union. Alexander and his wife

recently lost their jobs. Their children, one was in college and one
was in high school, were thrown out of school. The family was just
told by the housing authority that they would have to leave their

apartment. They are living off of money they received from selling
their belongings.
Meanwhile, in Baltimore, their 80-year-old mother has just been

admitted to a hospital. In the past, she has been hospitalized for

depression. This time she cannot physically stand the strain of a

phone call from a friend in Europe. Bella has not seen her family
for 13 years.

Last week I received a letter from the U.S. Ambassador in

Moscow in response to a request I made on behalf of the Khodar-

kovsky family. Mr. Chairman, this is a letter that I wrote to the
U.S. Ambassador. It sounded very similar to the letters that I have
written to the Ambassador from Moscow, and that should be of

concern to everyone on this committee who has for many years
been working on the human rights concerns within the Soviet
Union. The American Ambassador explained to me that more than
4,000 applications per month are being accepted for our refugee
program, and that this represented a striking U.S. foreign policy
success.

Well, in my mind, this policy is only halfway successful. In-

creased freedom of immigration is meaningless if the United States
cannot cope with what the reality means, raising the ceiling and
finding more resources to adequately address the needs for refu-

gees. In the same letter the Ambassador said he could not predict
with certainty when the Khodarkovsky family's turn for an inter-

view would come.
The Khodarkovskys have been persecuted. It would be tragic if

the success of our foreign policy in the Soviet Union were to pre-
vent them from seeing their mother again. As long as the backlog
exists, and there does not seem to be much hope in the near future
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that it will disappear, there should be some means of prioritizing
the requests. The Khodarkovskys' case is not unique in its urgency,
and it makes the creation of a prioritization system that much
more important.
In Rome, the situation is very difficult. Before the backlog, the

Soviets would wait up to approximately 30 days to be processed.
Just last week a Soviet family arrived in Baltimore after spending
more than 60 days in Rome. More people than ever are being
denied refugee status, and there seems to be little difference be-

tween those being granted refugee status and those being denied.
Mr. Chairman, I would submit that we need a four-pronged ap-

proach to our Soviet refugee problem. First, we need to increase
the ceiling to a realistic level that reflects the current situation
within the Soviet Union. I was very pleased to see that emergency
consultations have been started by the administration. I hope that
will lead to the increased numbers that we need.

Second, we need to improve INS operations in Rome. I have
heard reports that INS officers in Rome have been less than profes-
sional at times. This is very disturbing to me. Many Soviets waiting
in Rome have been through terrible times. They have endured long
and difficult years in the Soviet Union. The possibility that they
will be truly people without a country is unbearable. We need pro-
fessional, competent and well-trained officers in Rome and Moscow.
These people should be compassionate and have an understanding
of the situation in which persecuted minorities live in the Soviet
Union. The spiraling trend of refugee refusals must be reversed.

Third, we must find the resources to process Soviet citizens and
must increase the level of funding to resettle refugees. Congress-
man Berman's bill is an effective means of utilizing current funds
and ensures that the SLIAG money is used appropriately for newly
legalized immigrants.
And, finally, the new policy, the change from granting refugee

status on a presumptive basis to a case-by-case determination
should be suspended. In 1981, the Justice Department's Office of

Legal Counsel gave an opinion to the Attorney General that, and I

quote:

The law allows considerable discretion in means by which these determinations
are made and certainly does not foreclose application of commonly known circum-
stances to people falling within a particular group. For example, where it has been
shown to your satisfaction that a particular country persecutes all individuals with
a particular political view it would not seem necessary for you to require the facts
be proved individually in each and every case.

Mr. Chairman, our refugee policy should not be turned on its

head because of budgetary considerations. I thank you for this

time, and I wish you good luck in your work.
Mr. Morrison. Thank you very much.
I would like to thank the entire panel for its statements. The

gentleman from Minnesota, Mr. Sikorski, is unable to stay with us
for any questions, but we will ask that the panel respond to ques-
tions of members.

I would like to say that as people who have stepped forward,
Members who have stepped forward in particular, during the last
several months as well as at earlier times on this issue, this com-
mittee is going to need your help to implement an immediate solu-
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tion. While I have been gratified by the extent to which the admin-
istration has begun to come forward, I think that their response
confuses the immediate needs with longer term questions of who is

to be admitted and how is the Refugee Act to be reformed in order
to deal with what we hope is a long-term movement in the Soviet

Union toward open emigration, which would obviously face us with
a different situation than we have had in the past decades.

So we are going to need your help in working in the Congress,

through the appropriation process and in the authorization process,
to accomplish, for instance, the goal that Mr. Cardin stated of sus-

pending the case-by-case determination, which is inappropriate
under the facts of the current circumstance, without doing violence

to our longer term need to have an equitable policy across the

world.
And we are going to need help in order to see to it that the re-

sources needed to resettle Soviet Jews and Evangelical Christians

does not chsplace the ability of people from other parts of the

world, such as people from Southeast Asia, who have a legitimate

expectation under the numbers that were previously agreed to, for

them to also come to this country.
And I would like to thank Mr. Cardin in particular for calling

attention to the Office of Legal Counsel opinion under which,

during the last decade, the notion of presumptive eligibility for par-
ticular groups having particular characteristics has been imple-
mented. The suggestion toward the end of last year that somehow
such actions were in violation of the Refugee Act is really shock-

ing. And I appreciate the gentleman making reference in his testi-

mony to the legal basis for making intelligent decisions and appro-

priate strategic decisions with respect to these questions rather

than to create the bureaucratic morass that we have.
I thank the panel for its testimony.
Does the gentleman from Texas have any questions?
Mr. Smith of Texas. Thank you, Mr. Chairman. I would only

point out that the ranking minority member of the full committee,
Mr. Fish of New York, has to be on the House floor in a couple
minutes and that is why he needs to leave, and will be back

shortly.
I don't have any questions, Mr. Chairman.
Mr, Morrison. The gentleman from Massachusetts.
Mr. Frank. Thank you, Mr. Chairman. I appreciate my col-

le£igues being here. They have both been extremely active in this,

and I think the bipartisan nature of the congressional response is

made very clear by the fact that when an informal task force was
set up on this Mr. Oilman volunteered to serve as the chairman
and has had cooperation from a lot of people.
The bill that our colleague, Mr. Herman, has put forward, is an

extremely thoughtful bill, and I want to stress one of the things
that Mr. Herman did. As I said previously we had some interethnic

tension generated by the Southeast Asian versus Soviet refugees.
Mr. Herman has gone to great pains to avoid repeating that regard-

ing particularly Hispanic Americans who are particularly involved

with the SLIAG. It would be a grave error for anyone to underesti-

mate the importance of preserving that relationship as Mr.
Herman did, so the borrowing is very important.
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I want to ask Mr. Gilman as the ranking minority member, I be-

lieve, of the Foreign Affairs subcommittee that deals with State

Department authorization—one of the things we have been told is

that—Mr. Cardin read that extraordinarily frustrating response he

got from the American Ambassador about the possibility of a

family reunification for an elderly woman who is ailing and people
in terrible circumstances, and the answer there was, "Well, we just
haven't got enough American personnel to get around to it."

Is it your understanding—and I know we have got a budget
crunch—that there are some congressional restrictions that are re-

sponsible for that situation?
Mr. Oilman. Certainly, to my knowledge, Mr. Frank, there is no

restriction. I think it has been a matter of administrative flat that
has brought this about without any prohibition. That they were
confronted with some budgetary concerns and they are chopping
away in every direction. And this was appalling. At a time when
we should be flaunting our foreign policy success and saying we
achieved a great humanitarian victory, to have this eroded by what
is being done administratively I think leaves a sour taste in every-
one's mouth.
Mr. Frank. I very much agree. Again, I want to stress—people

talk about the INS, and they will again—but we got a letter from
Mr. Boyd, the Assistant Attorney General, to the chairman, and he
acknowledged the restrictions placed on INS personnel permitted
to operate in Moscow. I don't think that was the INS's decision. I

think that there has been at the highest levels of the administra-

tion, the President, the Office of Management and Budget, and the
Cabinet officers, they simply haven't made the resources available.
The people on the spot I have some sympathy for. They are over-
worked extraordinarily, and it is not their fault.

Mr. Oilman. If the gentleman would yield?
Mr. Frank. Yes.
Mr. Oilman. I think that there was poor preparation for the an-

ticipated flow of immigration.
Mr. Frank. I think that is right.
Mr. Oilman. There were a number of people within the adminis-

tration who predicted we would be confronted with this large flow
but did not budget properly for it.

Mr. Frank. I think that is right. And I will go back, that is ap-
parently the case. That people thought we would push and push
and push, but the door opened and we weren't ready for it. And
there simply isn't any excuse for it. There are some hard questions
in the world, but this one isn't a hard one, to get the people over
there. And I think that is absolutely essential.

I mean, you get overworked people when the organizations are
understaffed, then you get the kind of harshness that Mr. Cardin
talked about, you get the kind of poor decisions, and it is not the
fault, primarily, of the people on the scene. Maybe not at all. It is

the fault of an inadequate allocation of resources.

And, if this does not require more resources, I don't know what
does. I just think that the administrations together, the outgoing
and current administration, simply have—it is inexplicable to me
why this is getting so little attention, and maybe in part I would
just like to just read from Mr. Boyd's letter to Mr. Morrison talk-
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ing about the problems that are going on in Moscow and in Rome.
He says it has to do with delays in processing, not enough person-
nel, and there is a sentence on page 2 which says, "Perceived hard-

ships to applicants may in many cases be due to misunderstand-

ings." I think that is an appalling sentence from the Justice De-

partment. I don't think we are dealing with perceived hardships
when we talk about these refugees from Soviet repression who are

encountering these kinds of frustrations. I don't think it is through
a misunderstanding. Or maybe it is. It is due to a misunderstand-

ing on the part of some people in the executive branch about the

urgency of the crisis.

Thank you, Mr. Chairman.
Mr. Morrison. Thank you. Mr. Slaughter.
Mr. Slaughter. No questions.
Mr. Morrison. Once again I would like to thank the panel, and

not only for your testimony but for your continuing leadership on
this issue.

Mr. Oilman. And, Mr. Chairman, I would like to thank not only
yourself for the work you have been doing, but the members of

your committee who have involved themselves with our informal
task force: Mr. Frank, Mr. Berman, Mr. Smith, and the ranking
minority member, Mr. Fish, who conducted a number of informal
conferences for us to get to the heart of the problem. I think it has
been extremely helpful, and I am sure it will help us to find an
appropriate remedy. Thanks again, Mr. Chairman.
Mr. Morrison. You are very welcome.
Mr. Frank. Mr. Chairman, I just wondered if I can indulge and

ask unanimous consent and not have to explain to everyone. The
Banking Committee is today marking up the savings and loan bill,

and it is interesting. We are going to find the money there. When
we really care, we find the money. And we are going to be finding
a lot more money than we need to find for here.
But I am going to be bouncing back and forth, and I will be back

again. I have read the statements of the administration officials

and I want them to take heart. I will be back to chat with them
when they are through.
Mr. Morrison. I just want the gentleman to note that we can

find $150 billion. We know how to find billions. It is the $150 mil-

lions that get lost. That is the problem of scale we have here.
Mr. Cardin. Mr. Chairman, if I may make my whole statement

available for the record.
Mr. Morrison. Absolutely. And I would just like to note for the

record that our colleague from New York, Mr. Schumer, who, obvi-

ously, has taken a long-term interest in this problem and is one of
the leaders in the Congress on these issues, is not with us and his

absence might be noted. I want everyone to know, in sorrow, that
he is not here; but, in my greater joy, that his wife has given birth
to a baby girl this morning at 5 a.m. and that explains his absence.
So I think that we congratulate the Schumers, and we look forward
to him returning with a big smile on his face.

We would now like to proceed with our second panel, which will

be, first. Ambassador Jonathan Moore, the U.S. Coordinator for

Refugee Affairs, the Department of State, who will be accompanied
by Mr. Ints Silins, Deputy Director for Bilateral Political Relations,
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Office of Soviet Union Affairs, the Department of State, and,
second, Catherine Bertini, Acting Assistant Secretary for Family
Support, Department of Health and Human Services.

So we thank the panel for being present. Ambassador Moore, if

you would proceed first. Your written statement will be made a

part of the record. Please proceed to summarize it as you see fit.

Mr. Moore. Thank you, Mr. Chairman.
Mr. Morrison. If we could just put the panel under oath, anyone

who is going to testify. That has been the practice of the subcom-
mittee. So, if you please stand, all of you.

[Witnesses sworn.]

STATEMENT OF JONATHAN MOORE, U.S. COORDINATOR FOR REF-
UGEE AFFAIRS, DEPARTMENT OF STATE, ACCOMPANIED BY
INTS SILINS, DEPUTY DIRECTOR FOR BILATERAL POLITICAL
RELATIONS, OFFICE OF SOVIET UNION AFFAIRS

Mr. Moore. I do have a cut version of my statement, if I may
proceed, Mr. Chairman?
Mr. Morrison. Certainly.
Mr. Moore. I want to start by sajdng that we are all pleased to

appear before you this morning, and I want to congratulate you on
assuming the chairmanship of the subcommittee
Mr. Morrison. Thank you.
Mr. Moore [continuing]. And you and your colleagues for the

concern and energetic attention to which you give refugee policy
matters.
The occEision for this important hearing is the surge in immigra-

tion from the Soviet Union. The administration views this phe-
nomenon as a signal success for the sustained bipartissin policy of
the United States toward the Soviet Union in the postwar era, a

policy which emphasizes human rights for Soviet citizens and calls

specifically for freedom of immigration.
I am pleased to have the opportunity today to review the policy

initiatives the administration is taking in response to the current

unprecedented rate of applications by Soviet immigrants for reset-

tlement in the United States. In particular, as U.S. Coordinator for

Refugee Affairs, I wish to present formally the President's proposal
to raise the refugee admissions ceiling for fiscal year 1989.

Finally, in response to the subcommittee's invitation we will

offer some preliminary views on the bill introduced by Mr. Berman
and on your own draft bill, Mr. Chairman.
Our policies for dealing with Soviet immigration cannot be devel-

oped in isolation from other refugee needs, both for domestic reset-

tlement here and for international assistance abroad. Our interna-
tional refugee policies and responsibilities are intimately linked
with basic bilateral and multilateral foreign policy objectives and,
with limited resources to meet multiple refugee problems, the
United States cannot respond to individual demands without main-
taining equity in our humanitarian responses worldwide.
There are some 13 million people in the world who have fled per-

secution and armed conflict often combined with natural disasters,
and less than 1 percent of them in a given year will be resettled in

any third country, including the United States. Our challenge in
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dealing with new refugee crises around the world, as well as with

the continuing tragedy of long-stayers in refugee camps, is that de-

spite our far-flung energies and strong leadership in humanitarian
assistance to refugees we face both inadequate international re-

sources to meet all of the needs and we face the moral dilemma of

deciding who needs help the most.

In the past year we have witnessed the effects of a major change
in the emigration policy of the Soviet Union. Persons or categories
of persons who had never before been allowed that opportunity
became eligible to apply for exit permits to the United States, to

Israel, to Germany and elsewhere. Applications at Embassy
Moscow have soared from a rate of about 1,500 per month in fiscal

year 1988 to a current rate of upwards of 4,000 a month. Simulta-

neously, the number of Soviets entering Austria with permission to

go to Israel, almost all of whom opt to apply to the United States,

has more than tripled in the past 6 months, from less than 1,000

per month in fiscal year 1988 to between 3,000 and 4,000 per month
since December. These are far and away the highest rates in this

decade, and Congress and the administration can share credit for

the role the United States has played in bringing about this new
Soviet emigration policy.
The success of this leadership, however, does not equate immedi-

ately or easily with the more complex reality which the Congress
and the executive branch share, and which cuts across their vari-

ous jurisdictions, of U.S. immigration and refugee policies defined

in specific statutes that set eligibility standards, prescribe a process
to establish annual numerical ceilings, and appropriate funds for

federally supported services.

Let me briefly recount the steps the administration has taken to

date.

First, in December, we advised Congress of a decision to reallo-

cate 7,000 refugee admissions numbers from other regions to the

Soviet Union, as an interim measure, in order to ensure that all

regional programs could continue without interruption. Along with

the front-loading of admissions numbers earlier into the fiscal year,

th^ enabled us to maximize the use of numbers available under

the worldwide ceiling and to continue processing all groups, includ-

ing Soviet applicants, at rates which minimized the backlog prob-
lem. We also instituted humanitarian parole and encouraged pri-

vate funding as further efforts to manage the increased pressures
in the short term.

Second, we have been addressing capacity in Rome and Moscow
to meet the increased workload. INS officer strength is obviously,

as has been stated here this morning, a critical variable in deter-

mining how many applicants can be processed per month, but it is

not the only one. Consular staff, other Embassy support personnel,

practices of host nations, and the ability of the voluntary agencies
are also important factors in our efforts to keep up with an increas-

ing flow of applicants. In Moscow, as the subcommittee knows, we
face also the particular impediment of the bilateral personnel ceil-

ing within which we have to find space not only for INS and con-

sular officers but also for American citizen clerical and support

personnel.
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Third, we have been working hard on an initiative to create a
new provision in U.S. immigration law to give the United States
the flexibility to admit for permanent resettlement persons of hu-
manitarian and foreign policy concern who do not quality under
current immigrant or refugee provisions. Secretary Shultz and
Commissioner Nelson testified to the need for such a provision in

the consultations hearings last September, and this administration
sent its proposed legislation to Congress yesterday.
The administration has been concerned, as have you, that the

use of the Attorney General's parole authority as an avenue of ad-
mission to the United States for applicants who are not found eligi-
ble for refugee status, although a valuable interim resource and
the only statutory authority available, is inadequate. The new leg-
islation seeks to correct that deficiency, and, most importantly, will

accord the beneficiaries the full rights of other permanent resi-

dents of the United States, including the right to qualify for citi-

zenship, which parolees do not have. With specific regard for the

problems faced by Soviets who enter as parolees this fiscal year,
our legislation proposes a retroactive adjustment of status to come
under this new special immigrant category. We hope and request
that Congress will give this legislation prompt and serious atten-
tion.

Fourth, on March 24 the President submitted a request for fiscal

year 1989 supplemental appropriations which includes $85 million
for the refugee admissions program and $15 million for critical ref-

ugee assistance needs in Africa and Southeast Asia. The $85 mil-
lion for refugee admissions is expected to provide funding for the
State Department costs for 28,500 persons. Added to the 84,000 ref-

ugee admissions which were funded in our fiscal year 1989 appro-
priations, this could provide State Department funding for a new
total of 112,500 refugee admissions.

Fifth, I would like to advise the subcommittee that the Depart-
ment of State has commenced a comprehensive interagency policy
review of the whole subject of Soviet emigration. This is going to

get at some of the longer term issues as well as the short-term at-

tention we are giving now, Mr. Chairman, and when this has been
completed we will want to come to the Congress to discuss our con-
clusions.

The sixth step is to engage emergency consultations with Con-
gress prior to a determination by the President to raise the fiscal

year 1989 refugee admissions ceilings, and I am here today in ful-

fillment of the statutory requirement to present formally the Presi-
dent's proposal to raise the refugee admissions ceiling for fiscal

year 1989.

Pursuant to the procedures for emergency consultations which
are set forth in section 207 of the Immigration and Nationality Act,
as amended, the Congress has been advised by letter of the Presi-
dent's proposal. Because this is a truly urgent matter, we appreci-
ate, Mr. Chairman, the opportunity to discuss this proposal at your
hearing today, in full recognition that the subcommittee has not
had time to study the proposal in detail. We intend that the re-

quirement of the statute for in person discussions by a Cabinet offi-

cer representing the President will be met by a meeting to be ar-

ranged in the near future.
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The President proposes that the refugee admissions ceihng for
fiscal year 1989 be raised from 94,000 to 116,500, and that the refu-

gee admissions ceiUngs authorized under Presidential Determina-
tion No. 89-2 of October 5, 1988, would be modified to be as follows:
2,000 numbers for Africa; 28,000 for East Asia first asylum; 22,000
for East Asia, Orderly Departure Program; 50,000 for Eastern
Europe and the Soviet Union; 7,000 for Near East and South Asia;
and 3,500 for Latin America and the Caribbean. There would be a
total of up to 112,500 admissions for which Federal funding could
be used, and the 4,000 numbers reserved for private sector initia-
tives would be retained, for a total ceiling of 116,500. This is an in-
crease of 22,500 over the currently authorized 94,000 figure.

I would like to mention two specific effects of this proposal.
First, we are now proposing in our supplemental appropriations

request to provide State Department funding for all refugee admis-
sions within the 112,500 total. In other words, from the point of
view of the State Department program, the 6,000 so-called semi-
funded numbers with which we began the fiscal year will now be
fully funded.

Second, under the President's proposed new ceilings and the sup-
plemental appropriations request, we proposed to restore 4,000
numbers from the December reallocation. The East Asia first

asylum regional ceiling will be restored to the original Presidential
determination levels, 28,000. The Near East/South Asia regional
ceiling will also be restored to the original level, 7,000. For the
Vietnam Orderly Departure Program, we proposed to restore 2,500
numbers to a new level of 22,000 admissions compared to the origi-
nal 25,000 ceiling. At this point in the fiscal year, taking into ac-
count actual and anticipated rates of departure from Vietnam, as
well as the numbers of U.S. approved persons now in our training
programs, it is most unlikely that more than 22,000 persons funded
under this ceiling, which includes funding for Amerasian immi-
grants as well as refugees, could enter the United States this fiscal

year.
I regret to report that despite our continuing efforts, the Socialist

Republic of Vietnam has not yet agreed to resume discussions on a
program to permit resettlement of former re-education center de-
tainees through the ODP program.
As U.S. Coordinator, on March 30, I convened a meeting to

obtain the views of the voluntary agencies, which have responsibil-
ity for overseas processing of refugees and for the early stages of
their resettlement in the United States. The agencies were general-
ly supportive of both the need for using the emergency provision to
raise the admissions ceiling and the range of numbers presented to

them, at that point a range of 20,000 to 25,000 numbers increase.
They did, however, raise several particular issues: The need for ad-
ditional numbers for Eastern Europeans, for Pentecostal applicants
from the Soviet Union, and for Armenians in the Near East region;
the higher rate of rejection in the latest round of processing of Vi-
etnamese Orderly Departure Program applicants; and the fear that
any supplemental funding for Soviet admissions might result in di-

minished funds for other parts of the refugee program.
I also consulted, Mr. Chairman, with 25 representatives of State

and local governments at our March 31 meeting. While generally



39

recognizing the need for some increase in admissions, they pressed
for a commensurate increase in domestic funding for the Depart-
ment of Health and Human Services, and also voiced concerns
about the effect of increased parole and regular immigration ad-

missions for which no domestic benefits are provided on their fi-

nancial ability to provide resettlement support.
We believe that the revised refugee admissions ceilings proposed

by the President, if supported by the supplemental appropriations
we have requested, will enable the United States to sustain our

generous admissions programs for refugees from the Soviet Union
and the rest of the world for the remainder of this fiscal year.

In presenting this proposal, we wish to give full credit to all of

the Members of Congress, including the chairman and ranking
Members of the House Judiciary Committee and this subcommit-

tee, and representatives from the private sector who have called

for prompt action to address the rising tide of Soviet emigration
and the shortage of refugee numbers and fundings.
Mr. Berman has also been one of the leaders of this effort, and

he has recently introduced legislation which would authorize an in-

crease in the refugee admissions ceiling for fiscal year 1989 by
28,000 numbers and which would transfer funds to pay for such ad-

missions to the HHS Office of Refugee Resettlement and to the
State Department's Emergency Refugee and Migration Assistance
Fund.
We note that the revised ceilings proposed in Mr. Herman's bill

are very close to those being proposed by the President. Where Mr.
Herman's bill would add an aggregate of 21,000 numbers for East-
ern Europe and the Soviet Union, which I believe would result in a
new total of 52,500 for that region, the President's proposal would
bring the regional ceiling to 50,000. For the Vietnam Orderly De-

parture Program, Mr. Herman's bill adds 5,500 numbers, for a total

of 25,000, where the President's proposal sets the revised ODP ceil-

ing at 22,000, for reasons I have explained earlier. For East Asia
first asylum and for the Near East/South Asia region, the two pro-

posals are identical.

With respect to the funding requirements for the State Depart-
ment's programs, we believe that the amount requested in supple-
mental appropriations for refugee admissions, $85 million, is

needed to fully fund the State Department costs for the proposed
level of 112,500 funded admissions, rather than the $50 million pro-
posed in this bill. We urge congressional approval of the adminis-
tration's request.

I would also like to comment briefly on the chairman's draft leg-

islation, which addresses both admissions ceilings £ind the question
of eligibility of certain Soviet applicants. First, with respect to the

numbers, this bill would set a subceiling for Soviet applicants for

fiscal year 1989 at 60,000, 50,000 Soviet Jews and Pentecostals and
10,000 other Soviets, which compares with the President's proposal
of approximately 43,500. Although we know that estimates of the
rate of emigration from the Soviet Union vary, we believe that the
President's proposal contains sufficient numbers to carry us

through the current fiscal year. Moreover, we wish to adhere to the

principle of alignment between the admissions ceilings and the

availability of funding, as we failed to do last year, Mr. Chairman,
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and as we have done in our supplemental
—consistent with our sup-

plemental appropriations request which both of us have mentioned.
For fiscal year 1990, we believe that the consultations process

prescribed in the statute is the best way to set the regional ceiling.

In September, we will have more current information about Soviet

emigration rates, and we will also be able to benefit from discus-

sions between the Congress and the executive branch on the results

of our policy review.
Your draft bill, Mr. Chairman, would also amend our immigra-

tion law by exempting Soviet Jews and Pentecostals from the refu-

gee definition. We share your objective of ensuring our Nation's

ability to continue generous resettlement of emigrants from the
Soviet Union, and we share your special concern for Soviet Jews
and Pentecostals. We believe that your draft legislation reflects a

judgment that current law does not provide the United States with
sufficient authorities to admit for permanent resettlement certain

types of aliens who are of special humanitarian concern to the
United States.

We have recognized that current law does not enable the United
States to admit certain applicants of special humanitarian concern
to us who do not meet the specific statutory criteria for immigrant
visas or for refugee status. It is precisely to address that gap in cur-

rent statutory authority that the administration has proposed the
new special immigrant category.
We believe the administration's proposal has two advantages

over your draft bill, Mr. Chairman. First, by providing for consulta-
tions between the Congress and the executive branch, our bill gives
the United States the flexibility to respond in future years to appli-
cants of priority concern of different nationalities, including per-
sons affected by events we cannot now foresee. Second, as a general
principle, we believe our laws should accord benefits on the basis of
needs in as equitable, nonpreferential a fashion as possible, and
should avoid the designation of specific groups.
We believe that the resettlement needs of the Soviet Jews and

Pentecostals in fiscal year 1990 and future years can be met by the
combination of authorities which would exist under our proposed
new legislation and the current refugee and immigrant visa catego-
ries. Although we cannot at this time project the number of Soviet
admissions in fiscal year 1990 under these combined authorities,
under our proposal this number would be determined through two
consultative processes, one on refugees and one on special immi-
grants, prior to the start of the new fiscal year. Prior to these con-
sultations we will also be able to report on the results of our com-
prehensive review of Soviet emigration policy.
Furthermore, we do not favor legislation that would establish a

presumption or confer automatic refugee eligibility on a particular
group or groups of Soviet applicants. We support neutral decision-

making under a uniform worldwide standard as contemplated by
the Refugee Act of 1980.

Last August, the Department of Justice and INS, who have the
legal responsibility for implementing the Refugee Act and adjudi-
cating refugee applications, reaffirmed that the statute requires
refugee applications to be judged on a case-by-case basis, through
individual interviews and based on uniform, worldwide standards.
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The Department of State supports the poUcy of the Attorney Gen-
eral and believes that INS should apply the definition contained in

the Refugee Act properly and consistently to all refugee applicants,
including Soviets.

Nonetheless, we are deeply concerned about the plight of the

many Soviets who undoubtedly have been persecuted or have a
well-founded fear of persecution and who quality as refugees. We
are concerned at the current high level of denial rates in Rome, as
well as in the Vietnam Orderly Departure Program. We will assist

INS in every way possible to ensure that INS interviewers have
available all necessary information concerning conditions in the
Soviet Union, including the treatment of the various religious and
ethnic groups in the applicant pool. We hope that, through these
efforts and proper application of the law, we can ensure that those
who are refugees will be recognized as such for admission into the
USA.
Thank you, Mr. Chairman.
Mr. Morrison. Thank you, Ambassador Moore.

[The prepared statement of Mr. Moore follows:]
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Prepared Statement of Jonathan Moore, U.S. Coordinator for Refugee
Affairs, Department of State

Mr. Chairman,

I am pleased to appear before you this morning, and may I

begin by congratulating you on assuming the chairmanship of, the

Subcommittee. The Department of State believes that

immigration and refugee policy issues are of great importance

as our country looks forward to a close working relationship

with you and the other members of the Subcommittee.

The occasion for this important hearing is the surge in

emigration from the Soviet Union. The Administration views

this phenomenon as a signal success for the sustained,

bipartisan policy of the United States towards the Soviet Union

in the post-war era, a policy which emphasizes human rights for

Soviet citizens and calls specifically for freedom of

emigration. I am pleased to have the opportunity today to

review the policy initiatives the Administration is taking in

response to the current unprecedented rate of application by

Soviet emigrants for resettlement in the United States. In

particular, as U.S. Coordinator for Refugee Affairs, I wish to

present formally the President's proposal to raise the refugee

admissions ceiling for FY 89. Finally, in response to the

Subcommittee's invitation, we will offer some preliminary views

on the bill introduced by Mr. Berman and on your own draft

bill, Mr. Chairman.
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Before moving to these specific matters, I would like to

report briefly on the major refugee situations in the world

with which we are now engaged. Our policies for dealing with

Soviet emigration cannot be developed in isolation from other

refugee needs, both for domestic resettlement here and for

international assistance abroad. Our international refugee

policies and responsibilities are intimately linked.with basic

bilateral and multilateral foreign policy objectives. And,

with limited resources to meet multiple refugee problems, the

United States cannot respond to individual demands without

maintaining equity in our humanitarian responses worldwide.

Major Refugee Issues

There are some 13 million people in the world who have fled

persecution and armed conflict, often combined with natural

disasters, and less than one percent of them in a given year

will be resettled in any third country.

In Africa there is the all-too-familiar catalogue of

intractable, long-term populations of refugees and displaced

persons, but also a few hopeful signs. In the past five years

over one million Mozambicans have fled the RENAMO insurgency

and its attendant terrors for neighboring nations; tiny Malawi

alone gives shelter to some 650,000 of them. Ethiopia -- which
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itself produces refugees and displaced persons from the long

term civil conflict there — shelters an estimated 350,000

Sudanese and as many as 400,000 Somalis fleeing civil conflict

within their countries. On the hopeful side, most of those who

fled last summer's ethnic violence in Burundi have now returned

home, and there are hopes that, under terms of recent peace

agreements, thousands of Namibians will begin to return home

from their long-term exile.

In past Asia , in spite of years of international

assistance, the fate of the 320,000 Khmer in camps along the

Thai-Cambodian border remains precarious, and those in camps

controlled by the Khmer Rouge are particularly vulnerable to

the cross border conflict between KR combatants and Vietnamese

troops. The upcoming international conference on Indochinese

refugees will try to put in place a new international policy

consensus among the refugee-producing, first asylum, and

resettlement and donor nations. We seek a resolution which

preserves first asylum and offers open access to safe and

orderly emigration as a true alternative to the dangerous boat

trips of Vietnamese asylum seekers that continue today at the

highest level in many years.

The situation in Central America is as troublesome as

ever. The enemies are repression and armed conflict, but they

are also desperate poverty and the desire for a better life.
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All four -- usually in some combination -- have produced

large-scale displacement within the region, and a particularly

difficult situation along our southern border as thousands flee

towards the U.S. Here in particular the recognized refugee and

displaced person population -- that is, those in camps and

given assistance by the international community — is only part

of a much bigger migration picture.

In the Near East and South Asia there are two refugee

populations constantly in the news, whose long-term fate

remains unclear. After a decade in temporary asylum, and even

after the withdrawal of Soviet troops, it remains to this

moment unclear when the long-awaited return to Afghanistan of

the 3,000,000 refugees in Pakistan will begin. And the

deprivation of the Palestinian refugees in the occupied

territories is now compounded by the urgent need for medical

and social services resulting from the response to the intifada.

Finally, there is a rather different challenge in Europe .

The loosening of exit controls in the Soviet Union and some of

the countries of Eastern Europe is first of all a victory for

their nationals. It is also a tribute to the long-term,

patient insistence of the U.S. and others that those countries

are beginning to recognize one of the most fundamental human

rights, the right to leave and enter one's country at will. In
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the short term, however, this very success has led to enormous

pressures both on our own refugee admissions system and on the

asylum policies of the nations of Western Europe.

Mr. Chairman, our challenge in dealing with new refugee

crises around the world, as well as with the continuing tragedy

of long-stayers in refugee camps — a tragedy especially for

the children whose future lives are formed there — is that,

despite our far-flung energies and strong leadership in

humanitarian assistance to refugees, we face both inadequate

international resources to meet all of the needs, and the moral

dilemma of deciding who needs help the most.

^
T.s. Response to Soviet Emigration

In the past year we have witnessed the effects of a major

change in the emigration policy of the Soviet Union. Persons

or categories of persons who had never before been allowed that

opportunity became eligible to apply for exit permits to the

United States, to Israel, to Germany, and elsewhere.

Applications at Embassy Moscow have soared from a rate of about

1,500 per month in FY 88 to a current rate of upwards of 4,000

a month. Simultaneously, the number of Soviets entering

Austria with permission to go to Israel, almost all of whom opt

to apply to the United States, has more than tripled in the
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past six months, from less than 1,000 per month in FY 88 to

between 3,000 and 4,000 per month since December. These are

far and away the highest rates in this decade, and Congress and

the Administration can share credit for the role the United

States has played in bringing about this new Soviet emigration

policy.

Our national, bipartisan policy vis-a-vis the Soviet Union

places the highest emphasis on human rights, including the

right of a citizen to travel freely and to emigrate from his

country. The success of this leadership,, however, does not

equate immediately or easily with the more complex reality

which the Congress and the Executive Branch share — and which

cuts across their various jurisdictions — of U.S. immigration

and refugee policies defined in specific statutes that set

eligiblity standards, prescribe a process to establish annual

numerical ceilings, and appropriate funds for

federally-supported services.

Let me briefly recount the steps the Administration has

taken to date.

First, in December, we advised Congress of a decision to

reallocate 7,000 refugee admissions numbers from other regions

to the Soviet Union, as an interim measure, in order to ensure

that all regional programs could continue without interruption.
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Along with the frontloading of admissions numbers earlier into

the fiscal year, this enabled us to maximize the use of numbers

available under the worldwide ceiling and to continue

processing all groups, including Soviet applicants, at rates

which minimized the backlog problem. We also instituted

humanitarian parole and encouraged private funding as further

efforts to manage the increased pressures in the short-term.

Second, we have been addressing the processing capacity in

Rome and Moscow to meet the increased workload. INS officer

strength is obviously a critical variable in determining how

many applicants can be processed per month, but it is not the

only one. Consular staff, other Embassy support personnel,

practices of host nations, and the ability of the voluntary

agencies, are also important factors in our efforts to keep up

with an increasing flow of applicants. In Moscow, as the

Subcommittee knows, we face also the particular impediment of

the bilateral personnel ceiling, within which we have to find

space not only for INS and consular officers, but also for

American citizen clerical and support personnel.

Third, we have been working hard on an initiative to create

a new provision in U.S. immigration law to give the United

States the flexibility to admit for permanent resettlement

persons of humanitarian and foreign policy concern who do not

qualify under current immigrant or refugee provisions.
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Secretary Shultz and Conunissioner Nelson testified to the need

for such a provision in the consultations hearings last

September, and this Administration sent its proposed

legislation to Congress yesterday. Under our proposal, the

beneficiary groups would be identified through an annual

consultative process between the Executive Branch and Congress.

The Administration has been concerned, as have you, that

the use of the Attorney General's parole authority as an avenue

of admission to the U.S. for applicants who are not found

eligible for refugee status, although a valuable interim

resource and the only statutory authority available, is

inadequate. The new legislation seeks to correct that

deficiency, and most importantly will accord the beneficiaries

the full rights of other permanent residents of the United

States, including the right to qualify for citizenship, which

parolees do not have. With specific regard for the problems

faced by Soviets who enter as parolees this fiscal year, our

legislation proposes a retroactive adjustment of status to come

under this new special immigrant category. We hope and request

that Congress will give this legislation prompt and serious

attention.

Fourth, on March 24 the President submitted a request for

FY 89 supplemental appropriations which includes $85 million

for the refugee admissions program and $15 million for critical
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refugee assistance needs in Africa and Southeast Asia that I

spoke of earlier. The $65 million for refugee admissions is

expected to provide funding for the State Department costs for

28,500 persons. Added to the 84,000 refugee admissions which

were funded in our FY 89 appropriations, this could provide

State Department funding for a new total of 112,500 refugee

admissions .

Fifth, I would like to advise the Subcommittee that the

Department of State has commenced a comprehensive policy review

of the whole subject of Soviet emigration. When this has been

completed, we will want to come to Congress to discuss our

conclusions .

The sixth step is to engage emergency consultations with

Congress prior to a determination by the President to raise the

FY 89 refugee admissions ceilings, and I am here today in

fulfillment of the statutory requirement to present formally

the President's proposal to raise the refugee admissions

ceiling for FY 89.

The President's Proposal

Pursuant to the procedures for emergency consultations

which are set forth in Section 207 of the Immigration and
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Nationality Act, as amended, the Congress has been advised by

letter of the President's proposal. Because this is a truly

urgent matter, we appreciate the opportunity to discuss this

proposal at today's hearing, in full recognition that the

Subcommittee has not had time to study the proposal in detail.

We intend that the requirement of the statute for in person

discussions by a Cabinet officer representing the President

will be met by a meeting to be arranged in the near future.

The President proposes that the refugee admissions ceiling

for FY 89 be raised from 94,000 to 116,500, and that the

regional refugee admissions ceilings authorized under

Presidential Determination No. 89-2 of October 5, 1988 would be

modified to be as follows:

Africa 2,000
East Asia, First Asylum 28,000
East Asia, Orderly Departure Program 22,000
Eastern Europe/Soviet Union 50,000
Near East/South Asia 7,000
Latin America/Caribbean 3. 500

TOTAL 112,500

There would be a total of up to 112,500 admissions for

which federal funding could be used, and the 4,000 numbers

reserved for private sector initiatives would be retained, for

a total of 116,500. This is an increase of 22,500 over the

currently authorized 94,000 figure.
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I would like to mention two specific effects of this

proposal .

First, we are now proposing in our supplemental

appropriations request to provide State Department funding for

all refugee admissions within the 112,500 total. In other

words, from the point of view of the State Department program,

the 6,000 so-called "semi-funded" numbers with which we began

the fiscal year will now be funded.

Second, under the President's proposed new ceilings and the

supplemental appropriations request we propose to restore 4,000

numbers from the December reallocation. The East Asia first

asylum regional ceiling will be restored to the original

Presidential Determination levels -- 28,000. The Near

East/South Asia regional ceiling will also be restored to the

original level — 7,000. For the Vietnam Orderly Departure

Program, we propose to restore 2,500 numbers to a new level of

22,000 admissions compared to the original 25,000 ceiling. At

this point in the fiscal year, taking into account actual and

anticipated rates of departure from Vietnam, as well as the

numbers of U. S. -approved persons now in our training programs,

it is most unlikely that more than 22,000 persons funded under

this ceiling — which includes funding for Amerasian immigrants

as well as refugees — could enter the United States this

fiscal year. I regret to report that despite our continuing
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efforts, the Socialist Republic of Vietnam has not yet agreed

to resume discussions on a program to permit resettlement of

former reeducation center detainees.

Consultations with Public and Private Agencies

As U.S. Coordinator, on March 30 I convened a meeting to

obtain the views of the voluntary agencies, which have

responsibility for overseas processing of refugees and for the

early stages of their resettlement in the U.S. The agencies

were generally supportive of both the need for using the

emergency provision to raise the admissions ceiling and the

range of numbers presented to them (an increase of

20,000-25,000). They did, however, raise several particular

issues: the need for additional numbers for Eastern Europeans,

for Pentecostal applicants from the Soviet Union, and for

Armenians in the Near East region; the higher rate of rejection

in the latest round of processing of Vietnamese Orderly

Departure Program applicants; and the fear that any

supplemental funding for Soviet admissions might result in

diminished funds for other parts of the refugee program. I and

representatives of the Department of State expressed concerns

about the agencies' capacity to maintain quality and timeliness

in processing higher numbers, especially in Europe, and again

encouraged them to organize privately-funded projects to
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support the 6,000 semi-funded numbers, pending enactment of

supplemental appropriations, and the use of humanitarian parole.

I also consulted with twenty-five representatives of state

and local governments at a March 31 meeting. While generally

recognizing the need for some increase in admissions, they

pressed for a commensurate increase in domestic funding for the

Department of Health and Human Services, and asked for detailed

answers on what shape it might take, time frames, the

proportion of offsets to new funding that might be involved,

and the consequences for the FY 90 budget. They also asserted

that it seemed the federal government was relying too much on

the success of the Matching Grant program in its calculations

of domestic need for both welfare and social services funding,

pointing out recent surveys which showed that almost half of

the refugees who had been in the Matching Grant programs in Mew

York state were found to be using public welfare. The state

and local representatives also voiced concerns about the effect

of increased parole and regular immigration admissions, for

which no domestic benefits are provided, on their financial

ability to provide adequate resettlement support.

Representative Berman's Bill

We believe that the revised refugee admissions ceilings

proposed by the President, if supported by the supplemental
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appropriations we have requested, will enable the United States

to sustain our generous admissions programs for refugees from

the Soviet Union and the rest of the world for the remainder of

this fiscal year.

In presenting this proposal, we wish to give full credit to

all of the Members of Congress and representatives from the

private sector who have called for prompt action to address the

rising tide of Soviet emigration and the shortage of refugee

numbers and funding, including the Chairmen and ranking members

of the House Judiciary Committee and this Subcommittee.

Mr. Berman has also been one of the leaders in this effort,

and he has recently introduced legislation which would

authorize an increase in the refugee admissions ceiling for

FY 89 by 28,000 numbers and which would transfer funds to pay

for such admissions to the HHS Office of Refugee Resettlement

and to the State Department's Emergency Refugee and Migration

Assistance Fund. We note that the revised ceilings proposed in

Mr. Berman's bill are very close to those being proposed by the

President. Where Mr. Berman's bill would add an aggregate of

21,000 numbers for Eastern Europe and the Soviet Union, which I

believe would result in a new total of 52,500 for that region,

the President's proposal would bring the regional ceiling to

50,000. For the Vietnam Orderly Departure Program,

Mr. Berman's bill adds 5,500 numbers, for a total of 25,000,



56

-15-

where the President's proposal sets the- revised ODP ceiling at

22,000, for reasons I have explained earlier. For East Asia

first asylum and for the Near East/South Asia region, the two

proposals are identical.

With respect to the funding requirements for the State

Department's programs, we believe that the amount requested in

supplemental appropriations for refugee admissions — $85

million -- is needed to fully fund the State Department costs

for the proposed level of 112,500 funded admissions, rather

than the $50 million proposed in this bill. We urge

Congressional approval of the Administration's request.

Representative Morrison's Bill

I would also like to comment briefly on the Chairman's

draft legislation, which addresses both admissions ceilings and

the question of eligibility of certain Soviet applicants.

First, with respect to the numbers, this bill would set a

sub-ceiling for Soviet applicants for FY 89 at 60,000 — 50,000

Soviet Jews and Pente,CQStals and 10,000 other Soviets -- which

compares with the President's proposal of approximately

43,500. (The President's proposal sets a regional ceiling for

Eastern European and Soviet refugees at 50,000.) Although we

know that estimates of the rate of emigration from the Soviet

Union vary, we believe that the President's proposal contains
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sufficient numbers to carry us through the current fiscal

year. Moreover, we wish to adhere to the principle of

alignment between the admissions ceilings and the availability

of funding, as we have done in our supplemental appropriations

request .

For FY 90, we believe that the consultations process

prescribed in the statute is the proper way to set the regional

ceiling. In September, we will have more current information

about Soviet emigration rates, and we will also be able to

benefit from discussions between the Congress and the Executive

Branch on the results of our policy review.

Your draft bill, Mr. Chairman, would also amend our

immigration law by exempting Soviet Jews and Pentecostals from

the refugee definition. We share your objective of ensuring

our nation's ability to continue generous resettlement of

emigrants from the Soviet Union, and we share your special

concern for Soviet Jews and Pentecostals. We believe that your

draft legislation reflects a judgment that current law does not

provide the United States with sufficient authorities to admit

for permanent resettlement certain types of aliens who are of

special humanitarian concern to the United States.

We have recognized that current law does not enable the

United States to admit certain applicants of special
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humanitarian concern to the United States who do not meet the

specific statutory criteria for immigrant visas or for refugee

status. It is precisely to address that gap in current

statutory authority that the Administration has proposed the

new special immigrant category.

We believe the Administration's proposal has two advantages

over your draft bill, Mr. Chairman. First, by providing for

consultations between the Congress and the Executive Branch,

our bill gives the United States the flexibility to respond in

future years to applicants of priority concern of different

nationalities, including persons affected by events we cannot

now foresee. Second, as a general principle, we believe our

laws should accord benefits on the basis of needs in as

non-preferential a fashion as possible and should avoid the

designation of specific groups.

We believe that the resettlement needs of the Soviet Jews

and Pentecostals in FY 90 and future years can be met by the

combination of authorities which would exist under our proposed

new legislation and the current refugee and immigrant visa

categories. Although we cannot at this time project a number

of Soviet admissions in FY 90 under these combined authorities,

under our proposal this number would be determined through two

consultative processes — one on refugees and one on special



59

-18-

immigrants -- prior to the start of the new fiscal year. Prior

to these consultations we will also be able to report on the

results of our comprehensive review of Soviet emigration policy.

Furthermore, we do not favor legislation that would

establish a presumption or confer automatic refugee eligibility

on a particular group or groups of Soviet applicants. We

support neutral decision-making under a uniform worldwide

standard as contemplated by the the Refugee Act of 1980.

Last August the Department of Justice and INS, who have the

legal responsibility for implementing the Refugee Act and

adjudicating refugee applications, reaffirmed that the statute

requires refugee applications to be judged on a case-by-case

basis, through individual interviews, and based on uniform,

worldwide standards. The Department of State supports the

policy of the Attorney General, and believes that INS should

apply the definition contained in the Refugee Act properly and

consistently to all refugee applicants, including Soviets.

Nonetheless, we are deeply concerned about the plight of

the many Soviets who undoubtedly have been persecuted or have a

well-founded fear of persecution and who qualify as refugees.

We are concerned at the current high level of denial rates in

Rome, as well as in the Vietnam Orderly Departure Program. We

will assist INS in every way possible to ensure that INS
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interviewers have available all necessary information

concerning conditions in the Soviet Union, including the

treatment of the various religious and ethnic groups in the

applicant pool. We hope that, through these efforts and proper

application of the law, we can ensure that those who are

refugees will be recognized as such for admission into the

United States.

Thank you, Mr. Chairman.
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Mr. Morrison. Mrs. Bertini.

STATEMENT OF CATHERINE BERTINI, ACTING ASSISTANT SECRE-
TARY FOR FAMILY SUPPORT, DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Mrs. Bertini. Mr. Chairman, we fully support President Bush's

proposal to increase the fiscal 1989 ceiling on refugee admissions
from 94,000 to 116,500 in order for the United States to be able to

accept additional refugees from the Soviet Union. This is in accord
with our longstanding commitments and our finest national tradi-

tions.

In his letter of invitation, the chairman of the full committee,
Mr. Brooks, asked particularly that we address the issue of appro-
priate method of funding additional Soviet refugee admissions.

In accordance with the existing budget agreement between the

Congress and the executive branch, we are not requesting an in-

crease in appropriations that would take us beyond the limits of

that agreement. Therefore, we reviewed existing appropriations to

determine where there are appropriated funds available which
could be used to help cover the cost of the additional Soviet refugee
arrivals.

The Department estimates that the additional refugees will cost

$21.9 milUon in fiscal year 1989 and $16.4 million in fiscal 1990.

These estimates are based on the assumption that these refugees
will be initially settled by voluntary agencies.
To meet these costs, we expect to propose a reprogramming of

funds within the appropriation for refugee and entrant assistance.

This reprogramming would move $21.9 million from the amount
available for the 100-percent federally subsidized. State adminis-
tered cash and medical assistance and State administrative costs to

the voluntary agency matching grant program.
Together with the private sector matching funds, this action

would have the effect of making at least $43 million available for

assistance and services on behalf of the Soviet refugees, in addition
to the funds that are requested for the Department of State for ini-

tial resettlement.
An effect of this reprogramming would be a reduction of the

period of 100 percent Federal refugee funding to States for cash
and medical assistance. The normal Federal share of welfare bene-
fit funding is on the average of 55 percent. Currently, full Federal

funding is provided for a period of 24 months after a refugee's date
of arrival in the United States. We estimate that with reprogram-
ming this would necessitate our reducing that period to about 18
months. While this would reduce the extent to which Federal refu-

gee funding offsets costs by States, I would like to make it clear
this would not affect the eligibility of any needy refugee for assist-

ance, nor affect their individual grant.
Chairman Brook's letter of invitation also sought our views on

the Emergency Refugee Act of 1989 introduced by Representative
Berman and the Soviet Refugee Emergency Act introduced by
Chairman Morrison. We defer to the Department of State and to
their comments with respect to the proposed Soviet Refugee Emer-
gency Act.
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With regard to Representative Berman's bill, the Emergency Ref-
ugee Act, we oppose those provisions that would use $100 million in
funds already appropriated for the State Legalization Impact i^-
sistance Grant, or SLIAG, program for fiscal 1989 as a source of ad-
ditional refugee funding. We do not believe we should transfer
funds from other programs.
We would be pleased to provide any additional information the

subcommittee may need. Also, we are here to hear your concerns
and your comments as well. Thank you.
Mr. Morrison. Thank you both for your testimony.
Mrs. Bertini, let me start with you. I know that you are very new

in your position, and congratulate you and also give you my condo-
lences for what you are going to have to deal with you. So I ac-

knowledge and know that you are just starting out, but I do have
some specific questions about what you have just told us.

First of all, you are talking here about a reprogramming. Is this
a reprogramming that has been submitted to the Appropriations
Committees at this point?

Mrs. Bertini. No. It is my understanding that it is not a repro-
gramming that necessitates submitting it to the Appropriations
Committee.
Mr. Morrison. So this is a reprogramming that is fully within

the discretion of the executive branch?
Mrs. Bertini. That is correct.
Mr. Morrison. And effectively what you are doing is cutting the

reimbursements to the States, isn't that the bottom line here?
Mrs. Bertini. Yes.
Mr. Morrison. By $21.9 million.
Mrs. Bertini. Yes, about 8.4 percent of the total.
Mr. Morrison. Excuse me?
Mrs. Bertini. That represents about 8.4 percent of the total for

that program that we currently give to States.
Mr. Morrison. Now, when you said that this would reduce the

reimbursement period from 24 to 18 months, which refugees are
going to have that support? This is for the entire fiscal year? This
is starting today? When did this go into effect? Is this in effect
now?

Mrs. Bertini. No, it is not in effect now.
Mr. Morrison. How would this reprogramming occur? What is

the procedure?
Mrs. Bertini. I would have to defer to you with further com-

ments later,
1 Mr. Morrison, with exactly how we would operate

that in the future. But I wanted to make it clear that this is not a
process that will affect an individual. Because if they are eligible
for these benefits they would continue to be eligible for them. It
would affect the amount of funding that we give to the States, basi-
callv a 45-percent difference in the amount of funding that we give
to the States.
Mr. Morrison. Well, even just basically, they would go on to the

regular AFDC-type reimbursement program?
Mrs. Bertini. Right.

» The Department of Health and Human Services subsequently advised that it intends to send
a letter on the proposed reprogramming to the chairmen of the Appropriations Committees.
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Mr. Morrison. I guess I need to know—individual States will be
affected differently depending on the way in which this is imple-
mented. In other words, if this is going to be kind of retroactively

applied to the entire 1989 fiscal year reimbursement program, how
is it that this is going to be implemented here in midstream, in

midyear, with respect to individual States' claims with respect to

the Federal Government? I mean, they have proceeded ahead,

people are eligible, they are getting these benefits. Does this go
through 0MB? Is there going to be a directive? Do the States get
notice of the regulations they have to respond to? This is a signifi-

cant change in expectations in the middle of a fiscal year, in the
middle of a budget year for the various States involved, and I

wonder has any of this been worked out, thought out.

Mrs. Bertini. I would be glad to provide you more details about

exactly how we would operate that.

[Subsequent to the hearing the Department of Health and
Human Services reponded as follows:]

The effect of the proposed reprogramming would not be retroactive. Rather, the

period of reimbursing States for cash and medical assistance—which is currently
during a refugee's first 24 months in the United States—would be reduced as neces-

sary in order to accommodate to the amount of funds remaining for State-adminis-

tered cash and medical assistance after the reprogramming. According to present
estimates, the reimbursement period would need to be reduced from 24 months to

18 months beginning June 1. If the reduction occurred later in the fiscal year, the

reimbursement period would need to be less than 18 months beginning on the effec-

tive date of the change.
The reprogramming would not eiffect the eligibility of refugees for assistaance

since their eligibility for the programs of £iid to families with dependent children

(AFDC), supplemental security income (SSI), and Medicaid exists independently of

the availability of Federal refugee funds.
A reprogramming proposal would go through 0MB. We would expect to provide

an instruction to States if the reimbursement period is changed, as has been done in

the past. No new regulations would be involved since the funding period is governed
entirely by the availability of funds.

Mr. Morrison. Now you have said that this will make $43 mil-

lion available because of matching funds, total, for private agen-
cies. Is that what I understood you to say?
Mrs. Bertini. Yes.
Mr. Morrison. I read some accounts recently of the concerns of

State welfare agencies that the matching grant program was not

succeeding and that individuals were, in fact, drawing welfare ben-
efits beyond the expectation. Do you have any familiarity with
that?
Mrs. Bertini. We would be glad to provide you with it.

[The information follows:]

The matching grant program requires that the voluntary agency provide assist-

ance and services during a refugee's second through fourth months in the United
States. (Assistance during the first month is under the Department of State's fund-

ing for initial resettlement.) The matching grant agencies continue to serve an ap-
preciable number of refugees after the 4-month point has been reached.

Voluntary agency matching grant reports for fiscal year 1988 showed the follow-

ing statuses of refugees after 4 months in the U.S.: 41 percent were self-sufficient;
33 percent were continuing to be assisted by the matching grant eigencies; 13 per-
cent were receiving public cash assistance; and the participation of the remaining 13

percent in the matching grant program had ended because of a variety of factors

(reaching the 4-month point, migration away from the resettlement site, and various
other reasons).
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Mr. Morrison. Would you look into that? Because that is obvi-

ously a concern, about how much more you are proposing to shift

to the States. One of the things that I heard repeatedly on my trips
to Florida and Texas related to Central American refugees was the

perception that the Federal Government finds it convenient to

impose on States the consequences of Federal immigration policy,
and it seems to me that is exactly what you are proposing here

today and it gives me great concern. I don't think that this form of
federalism is particularly appropriate, and I am concerned that you
have clothed it in the discussion of budget discipline under a

budget agreement, but the State Department is coming up and
asking for $85 million in appropriated funds, and I find it strange
that HHS isn't here asking for $21,9 million in appropriated funds
to fully fund our obligation if we are to go forward. I think that is

our obligation and you shouldn't duck your responsibility to tell us
of our obligation so that we can work together.
One last question for you, and that is on the $16.4 million for

1990. These are for admissions in 1989 who will be carried in—that
is the other 6 months, I mean, or that is the additional
Mrs. Bertini. Carryover dollars; yes, sir.

Mr. Morrison. Does that have to be funded now? Are these

outlay numbers or are these budget authority numbers?
Mrs. Bertini. Well, these would be 1990 figures, not 1989.

Mr. Morrison. And they would have to be appropriated in 1990
is what you are sajdng?

Mrs. Bertini. They would be moved from the 1990 appropriation
if that were
Mr. Morrison. Well, there is no 1990 appropriation yet. And you

are proposing to cut the period during which you finance people
from 24 to 15 months in 1990. Now where does that fit into all of
this?

Mrs. Bertini. That is a correct statement.
Mr. Morrison. Well, is this a further cut? In other words, are

you sa3dng within the same amount of money now we got to find

$16.4 million more, and so we have got to reduce the 15 months to

some even lower number? So are we going to shift more burden to
the States?

Mrs. Bertini. Again, we will provide you information specifically
about that.

[The information follows:]

If the fiscal year 1989 ceiling on refugee admissions is increased by 22,500 refu-

gees who are served through the matclmig grant program, we estimate that there
would be an additional cost of $16.4 million to the State-administered cash and med-
ical assistance program in fiscal year 1990 to assist those refugees who were not suc-
cessful in becoming self-supporting under the matching grant program. If the fiscal

year 1989 ceiling is increased, the Department expects to absorb this $16.4 million
within the refugee appropriations account, which would provide 100 percent reim-
bursement for an estimated 13 months for the State-administered cash and medical
assistemce progrsim, down slightly from the 15 months proposed in the Reagan
budget.

Mr. Morrison. OK. I just suggest to you—you said before the
hearing, and I appreciate it, that you were here to listen as well as
to talk.

Mrs. Bertini. Correct. I am.
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Mr. Morrison. And you, obviously, are being forced to do that. I

suggest that you listen to this not only in the context of refugees
from the Soviet Union, but in the context of refugee problems gen-

erally. And I think a consistent message around the country that it

is inappropriate for the Federal Government to make national im-

migration and refugee policy and then say, "And by the way," to

the States, "even though you have no control on who is going and
where they are going, you will please pick up the tab despite

—be-

cause we don't have the guts to talk turkey about our own budget."
I think that is an unfortunate policy, and it causes the refugees
and immigrants in this country problems they ought not to have
because they are looked on as bringing burdens, rather than oppor-
tunities, for the States. I think it is contrary to our national inter-

est.

I will now allow others to question. Ambassador, I have got some
questions for you but I will get to them on a second round.
Mr. Smith.
Mr. Smith of Texas. Thank you, Mr. Chairman.
Mrs. Bertini, I ought to say I appreciate you being here not only

to talk and listen, but the fact that you are even here after a week
or so in a new position is much appreciated by all of us.

Mrs. Bertini. Thank you.
Mr. Smith of Texas. Ambassador Moore, let me go directly to

you, if I may, with a couple of questions. In your testimony a few
minutes ago you used the phrase "maintain equity" in regard to

our refugee policy. Is that the basis for or is that the explanation
for the new policy that excludes many Soviet refugees?
Mr. Moore. The statement. Congressman Smith, referred to the

U.S. policy of having an evenhanded, fair admissions and assist-

ance policy worldwide, and the Refugee Act of 1980 was, in a cer-

tain sense, expressly designed to accomplish and to perpetuate
that, and my statement was in that context. We are in danger
really perpetually, Congressman, with the limitations on our re-

sources that we have, and that we recognize responding to in-

creased needs for humanitarian assistance throughout the world,
whether through admissions or through assistance—as I said, there
are vastly greater numbers of refugees in desperate circum-
stances—of not responding to one need in a concentrated manner,
however great that need to respond is, and allowing for the concen-
tration of priority efforts to meet immediate needs in such a way
that we degrade, we draw down over time our capacity to have a
worldwide admissions and assistance program that is worthy of its

name.
So as we move to deal with immediate problems, we must not do

so in a way which produces unintentionally, undeliberately
—I

want to emphasize that—discrimination or nonpreferential treat-

ment elsewhere.
Mr. Smith of Texas. Prior to last October, I believe, something

close to a hundred-percent of Soviet refugees were given refugee
status. What is the percentage now that are given refugee status,

just as an average?
Mr. Moore. Well, without being the expert on this, with Commis-

sioner Nelson in the room and prepared presumably to answer
questions like this later on in the hearing, I will say that in the
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case of the Soviet Jewish refugees in Rome we now have an accept-
ance rate of between 75 and 85 percent.
Mr. Smith of Texas. I am familiar with those figures. I have

some more detailed questions on that same subject. Let me save
those for Commissioner Nelson then, unless you have anything
beyond those.

Mr. Moore. I have not got an average figure worldwide, if that is

what you are looking at, but presumably Commissioner Nelson
does.

Mr. Smith of Texas. OK, fine.

Regarding the administration's proposed figure of 22,500 that has
been requested by the President, what is the basis for that figure?
Why not 28,000 or why not another number?
Mr. Moore. Well, it is not a magic figure and it is not a perfect

figure. It is a figure which has been determined by looking at a
combination of factors. Congressman. The number of refugees ad-
mitted through February is one factor. The flow rate monthly that
we predict for both Rome and Moscow throughout the end of the
year is another factor. The number of, the availability of INS man-
power resources projected through the balance of the fiscal year is

a factor. And some characterization, at least in terms of range, of
where we predict the acceptance rates might be is a factor.

There is another variable, which is the capacity of the pipeline
itself to process people, even if the numbers and the interviews and
the money is available, into the United States for admissions with
less than 6 months left in the fiscal year. So timing is a factor. And
putting all of that together, we feel that an increase in the current

presidentially determined ceiling of 22,500 and a total exclusively
for Soviet ernigrees, for Soviet refugee admissions, giving a total of
43,500, will give us as much numbers as we can process given these
various factors I mentioned by the end of this fiscal year
Mr. Morrison. If the gentleman would yield for a moment.
Mr. Smith of Texas. Yes, sir.

Mr. Morrison. I just wonder whether the Ambassador would fill

in the blanks in what he just went through, which I thought was
very useful. But could you give us—you named five factors, but can
you put some numbers on them?
Mr. Moore. There are some factors I cannot put numbers on, but

I will try to put some numbers. These are general predictions now
and they were made a while back. They are not made right today
because it takes a while to put the emergency consultation factors

together and because, if I may add, Mr. Chairman, and Mr. Smith,
unlike last year, we have been very mindful of trying to have the
dollars which can actually fund the numbers. We have a two-track
system. We have two separate sets of requirements and processes,
and last year we got our increase in the authorized ceiling in fine
shape but we were unable to come up with the dollars which
funded that ceiling, which put us into a great bind. This year we
have been trying to get those two tracks together in rough synchro-
nization, and the supplemental appropriations request, which we
have already mentioned this morning, which the State Department
has sent to the Congress does provide for 22,500 numbers as well as
the calculation which we are talking about now.
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Roughly the number of Soviets admitted through February is

11,000. I will emphasize again that these are rough figures and that
the Commissioner may be able to improve them.
Mr. Berman. How many thousand since October 1?

Mr. Moore. Fiscal year 1988, fiscal year 1989, October 1 through
February, Congressman Berman.
The full rate monthly we are estimating somewhere around 3,000

for Rome and somewhere around 4,000 for Moscow. The capacity
—

excuse me, let me—we are using INS acceptance rates for Rome of

roughly 75 to 85 percent; Moscow, roughly 25 to 35 percent. We feel

that, looking at the INS manpower interviewing capacity that can
be put on line in increments throughout the fiscal year, which we
have already made reference to in testimony this morning and
which, presumably. Commissioner Nelson again will have more to

say about, if he wishes to, we anticipate that from the point of view
of the interviewing capacity we could, from March through Sep-
tember, that is to say the balance of the fiscal year, conceivably we
could interview—these are estimates, these are crude estimates

only, 29,000 in Rome and 22,500 in Moscow. Those along with an
estimate of^a hope to bring down some of the backlogs and an es-

timate of what the processing capacity due to variables beyond
these numerical factors that I have cited, we think that the 22,500
and the 43,500 figures will provide a ceiling within which we can
do as much as we can for the balance—for the limited number of
months left in fiscal year 1989.

Mr. Frank. Will the gentleman yield? I don't understand, and it

may be my fault, the difference between the Moscow numbers and
the Rome numbers. I mean, when you said so many thousand out
of Rome and so many thousand out of Moscow, are we double

counting?
Mr. Moore. No, we are not double counting. The total of the

Soviet emigrees coming out of Rome and out of Moscow added to-

gether give you the total of Soviet emigrees admission to the
United States.

Mr. Frank. But they don't start in Rome. They leave Moscow
and they go to Rome?
Mr. Moore, Excuse me. Congressman Frank. The Rome figure is

the figure of the Soviet emigrees who leave Moscow and come to

Vienna
Mr. Frank. So they do some double counting.
Mr. Moore [continuing]. Go to Rome—no, it is not double count-

ing.
Mr. Frank. Well, when they leave Moscow
Mr. Moore. And they go to Vienna and they go to Rome and

they are interviewed by INS officers in Rome. The first figure, the
Moscow figure, are people who are interviewed in Moscow, and
leave directly from there to the United States.
Mr. Frank. OK. Leave from Moscow to the United States?
Mr. Moore. Yes.
Mr. Frank. And the number there was? I am sorry, but there

was a big disparity in the percentages of applicants in Moscow and
in Rome. But I will get to that in my questioning.
Mr. Moore. Yes. Well, again, this is an area in which the Com-

missioner and the Department of Justice is not only responsible
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but experts. But the profile of the refugees that apply in Moscow
and in Rome is—to the INS for their interviews is different. For
instance, without getting into too much detail, there is a higher
percentage of Romanians who are applying in Moscow and a

higher percentage of Jews who are applying in Rome.
Mr. Smith of Texas. Ambassador Moore, let me follow up on that

for a second. As I understand it, the figures that you just men-
tioned, and that information is appreciated, are driven not so much
by refugee policy as by the limited number of people and the limit-

ed amount of funds that can be directed toward the problem; is

that correct?

Mr. Moore. The funds. Congressman Smith, are a function, but

they come last. We hope to provide the funds that are needed to

fund the numbers that are calculated based on the flows and based
on our capacity to process those flows.

Mr. Smith of Texas. OK, that is fine.

Let me switch now to another part of the world; that is, Latin
America. In your refugee admissions ceilings you have not in-

creased the Latin American numbers. Shouldn't these refugee
numbers be increased as well for refugees from that region?
Mr. Moore. At this point we do not believe that that is neces-

sary.
Mr. Smith of Texas. You don't see the demand there either in-

creasing or sufficient to justify an increase?
Mr, Moore. Not now. It is difficult to predict the future, but in

the consultations process to be held with this committee at the end
of the fiscal year, in August and September, to set the ceilings for
fiscal year 1990, we will be able to look at that with much more up-
to-date data. For 1989, we did not feel that an increase in the Cen-
tral American figure is necessary.
Mr. Smith of Texas. Let me end up with a final question, which

is the $85 million that has been targeted for the State Department.
Is that going to be sufficient for the 24,500 figure? Is $85 million a
realistic number?
Mr. Moore. For the 22,500 figure, yes.
Mr. Smith of Texas. No more questions, Mr. Chairman.
Mr. Morrison. Thank you, Mr. Smith.
Mrs. Bertini has another engagement and is asking if she can be

allowed to leave, and I would ask whether Mr. Berman, who is

going—OK. Well, I would ask, Mr. Berman, if you would do what-
ever yelling or other vociferous questioning you wish to do of Mrs.
Bertini, and then Mr. Frank the same, to give her
Mr. Frank. To save time, I will just associate myself with Mr.

Berman's yelling.

[Laughter.]
Mr. Morrison. So, Mr. Berman, if you would first then question

Mrs. Bertini. And at the conclusion of Mr. Berman's questions you
will be free to leave, and then we will be able to go full bore at the
Ambassador.

Mrs. Bertini. Thank you, Mr. Chairman. I appreciate your doing
that.

Mr. Berman. Thank you. Mrs. Bertini, I was bothered by your
testimony. If the chairman hadn't explained that this was a rela-
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tively new position for you, I would have been infuriated. But I am
only bothered.
Mrs. Bertini. Thank you.
Mr. Berman. You say with regard to my bill, H.R. 1605, that you

oppose those provisions that would use $100 million in funds al-

ready appropriated for the State Legalization Impact Assistance

Grants, the SLIAG program, for fiscal year 1989 as a source of ad-

ditional refugee funding, that you do not believe we should transfer

funds from other programs. First of all, as I hope you know, the

bill borrows and reappropriates in its terms in fiscal year 1991

Mrs. Bertini. That is correct.

Mr. Berman [continuing]. From a fund that the administration is

trying to rescind $300 million from permanently and claims that

there will be a $1.8 billion in that fund by the end of this particu-
lar fiscal year. It would seem to me that it is disingenuous to refer

to this and not mention the fact that it is automatically repaid in

fiscal year 1991 when that money will be needed; not to mention
that the administration is trying to take $300 million from this

fund on a permanent basis.

Second, this notion of reprogramming this money from within

the refugee account. I thought the hallmark of the Reagan-Bush
administration was, if the Federal Government is going to mandate

something, the Federal Government is going to pay for it, and we
don't mandate at the Federal level and impose on the States the

costs of our Federal mandate. The history of refugee practices in

this administration—and Congress has, unfortunately, I think gone
along to some extent—is to continuously shorten the period of time
in which the Federal Government maintains some obligation for

the Refugee Assistance Program that we sponsor and that we sup-

port. And what you are doing by this reprogramming is—you fur-

ther shorten the period of time that is authorized at 36 months,
that has been funded at 24 months, which is now down to 18

months, and with this reprogramming who knows where it will be.

You are telling States to hold up a sign saying "Refugees not wel-

come." Do everything we can to get refugees to go somewhere else

because we are going to bear the burden of the cost. The Federal
Government is letting them in and not meeting those obligations. I

think that is wrong, and it is going to raise the tensions and con-

flicts in dealing with this crisis that we are faced with right now.
And I will leave it for you to respond.
Mrs. Bertini. OK. First of all, I will take back your concerns, as

I mentioned to the chairman, about the various ways that we
might be able to fund the program, or that you might authorize
that we fund the program. But, with all due respect, Mr. Berman, I

must say we don't believe we are sending a message to refugees or
to individuals that they are not welcome in the various welfare

programs provided by the States and paid for in part by the Feder-
al Government.
Mr. Berman. No. The States will send that message.
Mrs. Bertini. Yes. But we believe that, as we mentioned—as I

mentioned, that every individual is still eligible for these programs,
just as they would be whether or not we were providing the ex-

tended match or not.
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Mr. Herman. No. My point was that you are giving States finan-
cial cause to want to make barriers to refugees coming to their
communities and into their locaHties because you are taking away
a significant portion of a hundred-percent cash and medical assist-
ance funding for refugees. You are reprogramming millions of dol-
lars away from that over and above what we have already cut out
of a program that we authorized to go on for 36 months.
So I am not saying that the Federal Government is doing it. You

are creating a system where the States will want to do it, and I

don't think that is right.
I will save—anybody else want to talk to Mrs. Bertini
Mr. Morrison. No. I think that we have all had our shot. And,

Mrs. Bertini, we look forward to continuing communications. We
would hope that you will set a high standard in your new position
by coming back and responding to these questions that we have
posed.
Mrs. Bertini. Thank you, Mr. Chairman. I do look forward to

working with you in the future, and we are delighted to be here to
support the administration and the State Department's proposal.
Thank you.
Mr. Morrison. Thank you.
Mr. Frank, would you
Mr. Berman. We will never have another round, I guess.
Mr. Morrison. Yes, we will have. All the questions that we need

to get out are going to get out.
Mr. Frank. Thank you. I want to get back down to Banking.
Mr. Ambassador, on page 7, because one of the things that seems

to me least justifiable are the backlogs and inadequate personnel
that we have been putting there, which for a relatively small
amount of money it seems to me we could speed things up. You say
on

j)age 7, "Second, we have been addressing the processing capac-
ity.

'

But that paragraph doesn't come to any conclusion. Some of
what you say I find useful, but you say there are problems here
and problems there. I mean, we have been addressing it and ad-
dressing it. Nothing in that paragraph suggests that we are re-

motely close to a resolution. That we are going to get any more
people. Page 7, the middle paragraph.
When you say we are addressing it, well, we have been address-

mg it for months. Are we going to get more INS and State Depart-
ment people to process these applications?
Mr. Moore. Yes.
Mr. Frank. When?
Mr. Moore. Could you ask Commissioner Nelson that?
Mr. Frank. Not about the State Department, I won't.
Mr. Moore. What
Mr. Frank. I am talking about people in Moscow. That is in the

paragraph, too.

Mr. Moore. Well, if you are talking about. Congressman Frank,
the
Mr. Frank. Consular people.
Mr. Moore. The consular people in Moscow. Because we are talk-

ing about INS people in Moscow too.
Mr. Frank. I know. But I am talking about consular people. I un-

derstand that you don't want to deal with it at all and will stick
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Nelson with much of it, but you do have consular offices in your
paragraph there. So you and Mr. Funseth have got to talk about

consular offices.

And Mr. Oilman has written, Mr. Dymally, the chairman of the

subcommittee has written, and we don't understand. We were told

there was only one person processing it. I mean, they are just going
to fall further and further and further behind. And I understand
we have got the bilateral ceiling, but it seems to me that—not just
in terms of humanitarianism, but in terms of the foreign policy im-

plications
—us being the bottleneck in this process is just inexcus-

able.

So when are we going to get more consular people into Moscow?
Or maybe some people who are there can do this as well.

Mr. Moore. I want to make clear that I have no intention of

sloughing anything off to Commissioner Nelson, and that he and I

and the State Department and the Justice Department and the

INS work very close together on these problems, with, as you indi-

cated, both consular officers and INS officers involved.

I want to refer your question about consular officers in Moscow
to Mr. Ints Silins, who is from the Soviet Bureau and is here to

answer questions of this type. But I want to point out that a couple
of weeks ago, at the White House, Marlin Fitzwater announced
that there would be an increase of INS personnel in both Rome
and Moscow, thus indicating that there is progress being made
Mr. Frank. Well, Mr. Ambassador, you said that I—no, wait a

minute. You said I should discuss that with Mr. Nelson. Because
now I am going to ask you how many and when, and you are going
to tell me you can't answer it. So let's get to consular officers. How
many and when are we going to get some more consular officers to

do processing in Moscow?
Mr. SiUNS. Congressman Frank, it is largely an INS question be-

cause the processing you are talking about refers to the processing
of refugees and INS is processing refugees.
Mr. Frank. Could I ask you a question then? What is the refer-

ence to consular officers on page 7 in reference to, then?
Mr. Silins. The consular section provides support to INS officers

who do adjudication. So in order to have the process work, we need
both a consular support staff

Mr. Frank. And are they fully staffed now? They don't need any
more help from you?
Mr. Silins. They are not fully staffed now.
Mr. Frank. No. In terms of consular support.
Mr. SiUNS. They are fully staffed for consular work, which is

largely issuing immigrant and nonimmigrant visas.

Mr. Frank. So the entire backlog in Moscow is because you don't

have enough INS officers and no part of that problem is an inad-

equate amount of consular people?
Mr. Silins. No. The backlog in Moscow is due to the fact that the

application rates have soared dramatically and we have not been
able to deal with that amount.
Mr. Frank. I understand that, Mr. Silins, and I gather your

bureau was apparently shocked by that. But the question I have is,

yes, I understand the backlog was caused by more people appljdng.
Now there are two things we can do. We could tell people stop ap-



72

plying or we can have more people to process the applications. Cor-
rect? I mean, I have exhausted that universe. So I understand
where it was caused.
So now the question is, we have got more applications. I assume

we don't want to discourage applications. Am I correct?
Mr. SiLiNS. That is correct.

Mr. Frank. Thank you. So now the question is are we going to

get more personnel to process them? Now what you told me seems
to suggest that you feel that the processing is solely a problem of
insufficient INS people and that no part of that is insufficient con-
sular people. I had previously heard that it was also a shortage of
consular people.
So I ask you, is any part of the backlog that was not caused by

you but by an increase in applications, but which we still have to
deal with—is any part of that due to the fact that we don't have
enough consular personnel?
Mr. SiLiNS. Let me try to explain the way we are trying to tackle

the problem, which does need additional staff to deal with it, but
the question has not yet been answered, Where should those addi-
tional personnel be? You see, in order to put people into Moscow
there are many considerations, some of which Ambassador Moore
has referred to.

Mr. Frank. But first answer my question. Then I will listen to

anything else you want to say. Is any part of the backlog caused by
a shortage of consular personnel as well as the problem of INS per-
sonnel?
Mr. SiUNS. Yes. It is due to a shortage of consular personnel sup-

porting refugee processing. Yes, there is a shortage of that.
Mr. Frank. Right. OK. When are we going to get

—are we going
to get more consular people, how many, and when? And why? Go
ahead.
Mr. SiUNS. That is the question we are looking at. The decision

has to be made whether
Mr. Frank. I know. It is the one I started with. It took me 5 min-

utes to get back to it.

Mr. SiUNS. The decision has to be made whether it makes most
sense to try to do all of the processing in Moscow and to send
enough personnel in there to meet the application rates.
Mr. Frank. By whom? The decision by whom? By the State De-

partment.
Mr. SiLiNS. By the administration.
Mr. Frank. Mr. Moore just said there were separate people in

Moscow and Rome. If we don't make it in Moscow, then what do
we do if people want to leave Moscow directly? Do we send them to
Rome? If we decide not to put more people in Moscow, what then
do we do? Do we tell them to go to Rome?
Mr. SiLiNS. Basically there are two streams of applicants. Soviet

Jews traditionally have not ever gone to the American Embassy in
Moscow. They get invitations from Israel. They get Israeli visas by
the courtesy of the Dutch consulate, and they go to Vienna and
then Rome.
Mr. Frank. Mr. Silins, this is simply not responsive. The point is,

some people are applying in Moscow. Mr. Moore made it very clear
to me. I had a little fuzziness on the understanding and he cleared
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it up for me. We are talking about two separate streams. We are

not double counting. There are people in Rome, there are people in

Moscow. Now you are explaining to me who the people are who
aren't in Moscow. We will talk about them later. Let's talk about
the people in Moscow.
We have it seems to me established, somewhat painfully, that we

have more applications, that we have a backlog, that the backlog is

partially caused by an inadequate number of consular personnel,
and now I want to know if we are going to get more consular per-
sonnel. You say, well, maybe we shouldn't put them in Moscow. If

we don't put them in Moscow, the people who are now getting proc-
essed in Moscow where would they be processed, if we didn't put
more processing people in Moscow.
Mr. SiLiNS. Congressman, I think this way of attacking the ques-

tion is not going to shed as much light as heat.

Mr. Frank. Well, you can make a statement afterwards. But in

my question period, I am going to ask the questions the way I want
to. And the question is, because you said to me, well, they won't be

processed
—we may not want to add to the processing department

in Moscow. But my understanding, and I may have misunderstood
the Ambassador but he was being very clear and patient with me,
that there are people who apply directly in Moscow. Armenians, et

cetera.

Now, if we don't put more processing personnel in Moscow, what
will those people be told? Will they be told to apply somewhere else

or what?
Mr. SiLiNS. No, they will apply by Moscow. But what I mean by

the additional personnel is that the actual paperwork could be
done to a large extent elsewhere. In other words, you would have a
small group of personnel in the consular section, both INS and
State Department and consular, processing people, shipping papers
out to another point where
Mr, Frank. Well, that presumably wouldn't work so well with

the INS because they have to make the—they have the tougher
part of that job, the adjudicatory part, and I assume some kind of

face-to-face is helpful when you are trying to evaluate people.
Mr. SiUNS. It is not only helpful, it is necessary.
Mr. Frank. OK. So we are not moving INS people out. But you

are saying, then, that the INS paperwork, instead of then being
processed in Moscow, would be shipped somewhere else to be proc-
essed?
Mr. SiLiNS. It could be done elsewhere, yes.
Mr. Frank. All right. Well, when are we going to get that deci-

sion made? Well, it is taking an awful long time to make it. I

mean, if that is simply it, why don't you do that?
When—let me rephrase the question then. If we are not going to

necessarily get more personnel in Moscow, we agree we need more
resources. Maybe the resources are going to be elsewhere and the

paper is going to be shipped to them. When will we get the addi-

tional personnel?
Mr. SiLiNS. Congressman, I can't answer that question.
Mr. Frank. Can anybody? It is a State Department consular

question. Why can't somebody answer it?
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Mr. Moore. Let me make a comment, Congressman Frank. I am
not sure that it will please you. And I might point out that clarify-

ing something for you has always turned out to be fairly dangerous
for me. So I am glad that I could clarify it for you, but I am
not
Mr. Frank. We will provide a warranty the next time you are

invited to testify.

[Laughter.]
Mr. Moore. We feel that with the additional INS personnel that

has been assigned in terms of what support can be given by various

support staff, including consular officers, that we will be able to
move with the processing of refugees in both Moscow and in Rome
to the extent that I have indicated through the balance of this
fiscal year. And the subject of how much processing to do where
and with whom is very much a major issue in the State Depart-
ment begun study of continuing and into the longer term Soviet

emigration and refugee policy. It is very complicated by the facts
that we have just reviewed, what happens in Moscow with people
who want to get out and what happens in Western Europe, both in
Austria and in Italy, with people who have gotten out. And we
think that we will be able to handle the need in fiscal year 1989
that is reflected by both the appropriation and the emergency num-
bers request, and we are right now studying hard and we will come
to the Congress when the administration has reached some recom-
mendations or some assumptions that they can discuss with the
Congress. A longer term, very, very complex process.
Mr. Frank. The longer term, I do not want to interfere with

your deliberations on the longer term, but there is absolutely no
justification for that having, as it has done apparently, prevented
an adequate short-term response to an emergency. And I do not un-
derstand why the need to think about this in the long term pre-
vented some resolution of that short term.
But I gather you are telling me that you now think that if we got

more INS people there that there would be no undue delay? We
don't expect it within the next hour or the next day. But that there
is now enough consular processing capacity in both Moscow and
Rome so there would be no bottleneck as a result of that; is that
accurate?
Mr. Moore. We believe that we will be able to do the job that I

have outlined to you.
Mr. Frank. No. I want it specifically. That enough consular re-

sources are available
Mr. Moore. I believe so.

Mr. Frank [continuing]. In both Moscow and Rome. I mean, we
have a short-term problem and long-term answers.
Mr. Moore. No.
Mr. Frank. But the fact is we do have to understand what the

short-term answer is. I have been told by some State Department
people we didn't have enough consular people. Now you are telling
me we did have enough consular people all along? Or did we get
new ones? When did this problem get resolved?
Mr. Moore. We are very worried about the personnel support ca-

pacity to process this program adequately, so I don't want anything
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we have said to indicate that this isn't a priority and that we are
not very responsive to what you are sa5dng, now.
Mr. Frank. No. It is what you don't say that indicates that.

Have you given us more personnel?
Mr. Moore. But, if I could continue my sentence.
Mr. Frank. No. When they are responsive. I really think at this

point I am being evaded, and I think I am asking some fairly clear-

cut questions. That we have been told, and I think correctly, that
we didn't have enough consular personnel. It is a fairly simple
question. In the short term, are we going to get more consular re-

sources, either somewhere else or on the spot?
Mr. Moore. To put more consular—I think we are going to have

consular resources to do what I have said. To put more consular
resources into Rome is an easier prospect than putting any person-
nel, more additional staff resources of any type into Moscow be-

cause there is a United States-Soviet bilateral ceiling on personnel
that limits our flexibility to provide this kind of additional staff. I

am not an expert on that.

Mr. Frank. Well, then let me have Mr. Funseth and Mr. Silins.

Mr. Moore. Mr. Silins is. I am just talking about the bilateral

ceiling.
Mr. Frank. Well, if you are not an expert, Mr. Ambassador,

don't answer it. Let me ask the people who are. I mean, it is not a

complicated question. There are some hard questions here, but

enough people to do the paperwork shouldn't be hard. We are not

talking about millions of dollars. I wish we paid people more in the

Foreign Service, but we don't—in the consular service. So, unfortu-

nately, we are not talking about that much money.
Now, let me ask Mr. Funseth or Mr. Silins, whoever is appropri-

ate to answer, is it that we now have enough people or are we
going to have to get some more to do Rome processing for Moscow
or whoever Moscow is going to subcontract to? Do we have enough
now?
Mr. Silins. In the absence of refugee numbers, we have enough.

As soon as the Congress acts on the supplemental that we have re-

quested, we will need more and we will put in more.
Mr. Frank. But, if you have enough, why is that we have a back-

log now?
I want to make a statement I want to have a response to. You

say that the appropriation shouldn't be driving the numbers, and
we agree with that. That the process should be that as many inde-

pendent decisions that are made on the merits according to the
law, as to refugee status should be made, and then the money
should be there. I wish that were the case, but I must confess to

you that I don't think it has been for this reason. We began to see
a drop in the number of refugee applications accepted after the

money started to run out and the numbers started to run out. Now
that is another coincidence that is too much of a coincidence for
me. And I must tell you that it is my impression that the tighten-
ing of the money and the tightening of the numbers began to give
us more rejections. As a matter of fact, I hope that is the case be-
cause I am hoping when we get more numbers and more money we
will get fewer rejections. So I would like your assurance that I am
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wrong. That the drop in refugee numbers being accepted was
driven by that.

But then if that is the case, does that mean that if we give you
more numbers and more money we are not going to see any in-

crease in refugee acceptances, which also troubles me. So I would
like just a last statement on the interrelationship between the

numbers and the money and the application rates. Are they in fact

running totally independently?
Mr. Moore. Are you talking about acceptance rates. Congress-

man?
Mr. Frank. Yes.
Mr. Moore. There is no connection between money and accept-

ance rates.

Mr. Frank. Or the lack of refugee numbers and acceptance
rates?
Mr. Moore. Mark that down as a responsive answer.
Mr. Frank. Yes. And how about the lack of refugee numbers and

acceptance? The dropoff, the memos last year—so let me put it the
other way then. If we get more numbers
Mr. Moore. If one was the function of the other, we wouldn't

have the backlogs that we have now.
Mr. Frank. But we did get a drop in acceptance rates. So my

question is, if we provide
—then I am a little discouraged. If we pro-

vide more numbers, and if we provide more money, that doesn't

mean we are going to see an increase in acceptance rates?

Mr. Moore. I can't predict that. I can tell you that there is no
connection between the two, but I can't give you the assurance that
there won't—you know, what the acceptance rates will be. You
didn't ask me that. You asked me what connection there was be-

tween money and acceptance rates, and I am telling you there isn't

any.
Mr. Frank. Yes, but I did make the second question too.

OK. I am through, Mr. Chairman. I have to go back down. But I

am still discouraged on the consular personnel.
Mr. Morrison. I would just like to, pursuant to Mr. Frank's line

of questioning, Mr. Ambassador, I would like to request that who-
ever in the Department has the authority to tell us would tell us
what the plan is on the consular side, whatever State Department
activities there are here, including the little sticker process of de-

ciding what to tell INS about these people, that we get a communi-
cation promptly about how it is that the—that if Congress author-
izes and the consultation and the money comes through for these
increased numbers, how it is in terms of staffing on the State De-

partment side this problem is going to be addressed, so we won't be
back here in a month or two finding out that there is a bottleneck.
We ought to have a plan of where the bottleneck is going to go.
And that is not the long-term study. Mr. Silins said no problem

as long as we don't get the numbers. Well, you are getting the

numbers, I am sure of that. And you are going to get the money.
You may get more numbers and more money than you want, but

you will certainly get what you are asking for. And in that sense,
let's promptly see what you are going to do with it.

Mr. Moore. We will be happy to provide you with that informa-

tion, Mr. Chairman.
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Mr. Morrison. Thank you.
[The information follows:]

Plans for refugee processing in Moscow through the use of increased consular and
INS staff have advanced since the April 6 hearing. As of June 30, there are two INS
interviewing "teams" (one interviewer, one clerical staff) in Moscow, with the inten-

tion that this will increase to six teams by the end of the fiscal year.
The Department has assigned a high priority to increasing consular staffing for

Moscow and providing additional space, automation and other resources to the con-
sular operation there. Within fiscal year 1990, the goal is to centralize all Soviet

refugee processing in Moscow, thus avoiding the costs associated with refugee care
and maintenance in Rome. The operational environment in Moscow is unique, how-
ever. As an example, the increase in consular staff is subject to negotiation with the

Soviets, and it is not possible at this time to set a precise number of staff or timeta-
ble.

As for the supplemental funds which were provided by the Congress in July, the

portion of those funds which was requested to support Soviet refugee admissions is

being used for refugee processing and care and maintenance of both refugees and
parolees in Vienna and Rome, as well as refugee transportation and initial resettle-

ment grants. The increase in the Soviet caseload caused President Bush, after Emer-
gency Consultations with the Judiciary Committees, to raise the admissions ceiling
for the Soviet Union and Eastern Europe to 50,000, which he approved on June 19.

A copy of the Presidential Determinations is attached.

Mr. Morrison. Now, Mr. Berman, it is your turn.
Mr. Berman. Yes. Mr. Ambassador, first of all, your figures. My

understanding is that your refusal rate in March was well above 30

percent in Rome. That seems inconsistent with your comment re-

garding—what?—20 to 25 percent. Am I wrong about that?
Mr. Moore. The figures I gave were a range which were used to

arrive at the 22,500 figure and the 43,500 figure in both the emer-
gency consultation package that the President sent up and in the

supplemental appropriations package. With regard to exactly what
the refusal and the acceptance rates are right now, I think that
Commissioner Nelson would be better prepared to answer that.

Mr. Berman. All right. OK. You are aware that—I just saw fig-
ures in the paper yesterday that, I think, 4,200 people were given
visas from the Soviet Union in the month of March, the highest
number since 1979, and that there are people thinking that this

may go up to 6,000 or 10,000 a month later this spring.
Mr. Moore. I am aware.
Mr. Morrison. These are exit visas?
Mr. Berman. Exit visas.

Mr. Moore. I am aware of those reports.
Mr. Berman. I mean, it may very well be that the figure in my

bill and the figure you are talking about now are way too low.
Mr. Moore. We have already seen that the ceiling numbers that

we have done and the budgets that we have sent up in the past
have proved inadequate to meet the flow. The flow is hard to an-

ticipate. From a humanitarian point of view, we want that flow.
From a policy and program point of view, and budget point of view,
we have got to be prepared to meet it. And I indicated in my own
opening statement. Congressman, that we are very concerned about
the denial rates as well as the predictions of higher flows.
Mr. Berman. Well, I want to focus on the denial rates a little bit.

What does the State Department do to explain and educate the
new INS officers who will be processing visas with respect to condi-
tions in the Soviet Union, anti-Semitism in the Soviet Union, hos-

tility toward religious activity in the Soviet Union, in terms of ap-
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plying the statutory definition for determining refugee status?
Could you take a moment to explain to me what kind of education-
al process you provide?
Mr. Moore. Yes, we can. Since most of that is provided from the

European Bureau, not all of it, from the State Department to the
INS and to the their officers, I would like for Mr. Silins to com-
ment.
Mr. Berman. The European Bureau of?

Mr. Moore. The Department of State.
Mr. Berman. All right. This is the Ridgway section.
Mr. Silins. That is right.
Mr. Berman. OK.
Mr. SiUNS. We do a number of things. The general reports on

human rights conditions in the Soviet Union, of course, are avail-
able to the Immigration Service. I mean, the annual report, which
covers the various kinds of persecutions that still persist in the
Soviet Union. In terms of personal contacts, my office is in touch
weekly with the office in INS headquarters here that oversees the
processing of Soviet applicants, and we pass information to them.
In addition, the
Mr. Berman. Your office is what?
Mr. SiUNS. The Office of Soviet Union Affairs.
Mr. Berman. OK.
Mr. SiUNS. In addition, the head of the INS office in Rome has

made repeated visits to Embassy Moscow and consults with Embas-
sy officers and consular officers both about processing and condi-
tions within the country. And, in general, reporting from our Em-
bassy in Moscow, telegrams are sent both to INS headquarters here
and to the INS office in Rome, which they then can make available
to adjudicators.
Mr. Moore. Congressman, the INS has instituted printing proce-

dures and is trying to make more resourceful and efficient the
input of such expert information about what is happening in the
Soviet Union into its adjudicating offices, and I am sure that Com-
missioner Nelson will want to expand on this. But we have been
working with them on that, and we are now looking at how we can,
perhaps, do a better job of providing this kind of contextual back-
ground and expert information to the INS to help them do their

adjudications more strongly.
Mr. SiUNS. We have longstanding refuseniks, people who have

applied over and over again to get these visas, and it is quite well
documented what, by and large, happened to people who did apply
for visas in the Soviet Union in terms of their jobs and their bene-
fits and their situations, who are still now—obtaining the visas but
are now being denied refugee status. That part of the rejection rate
are for these refuseniks. It is very hard for me to understand how
the appropriate definition of refugee is being applied and people
like that are not being found to be refugees.
Maybe that is more of a comment. I don't know if you are famil-

iar with this, but it is inexplicable to me that refuseniks—I mean,
this was at the heart of what George Shultz when every time he
would go to the Soviet Union, and each new summit meeting the
whole question of human rights conditions generally and what is

happening with the refuseniks very specifically was at the heart of
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linkage of moving ahead in a variety of other areas with the Soviet
Union. To see those refuseniks now getting their visas and being
refused in Rome, it is hard to understand.
Mr. Moore. The basic principle that you are talking about, Con-

gressman Berman, is unassailable and I agree with it very strong-

ly. How it works out in individual cases in INS adjudication, I

think that the INS should respond to.

Mr. Berman. OK. Is it possible, just after this hearing, for you—
you have mentioned and made reference to materials sent to the
INS by the State Department.
Mr. SiLiNS. Yes, sir.

Mr. Berman. Is it possible for us to see copies of that material?
Mr. Moore. Yes.
Mr. Berman. OK. We will appreciate getting those copies.

^

That is all.

Mr. Moore. We will provide examples of that, Mr. Chairman.
Thank you, Congressman.
Mr. Morrison. Ambassador Moore, first a few questions about

the numbers. You talked about admitted through February of this

year 11,000, during the fiscal year that we are currently in. When
you say admitted, you mean issued a visa to the United States as

opposed to transported to the United States?
Mr. Moore. They arrived in the United States.
Mr. Morrison. OK. Well, my question is, is there a backlog

somewhere in here that has been left out, a backlog of people who
are approved but not transported or any of those kinds of things?
Mr. Moore. What the term "admitted" means, Mr. Chairman, is

when they actually
—their transportation is provided for and they

are admitted to the United States. That is at the end of a long
process that calls for a lot of
Mr. Morrison. I understand. My real question is, you have

talked about flows in future months, and availability of processing
capacity of the INS, and acceptance rates, and I am asking just a
very simple question. I will ask it this way: Have you taken—these
numbers take proper account, in your opinion, of people who had
already been processed but not admitted as of February 28, ap-
proved through the process? None of these other factors that you
listed as your—I didn't find those in your five factors
Mr. Moore. No.
Mr. Morrison [continuing]. Maybe it is only three people, but I

am just concerned because of the backlog.
Mr. Moore. The backlogs are very high, and we are very con-

cerned about them and any viable policy is going to have to bring
them down. I mentioned
Mr. Morrison. Well, you didn't really mention
Mr. Moore [continuing]. That there was a backlog problem and

that we hoped to bring that backlog down. If we could bring every-
body through as fast as we would like within the less than 6
months left in this fiscal year, these numbers do not adequately
take into consideration
Mr. Morrison. OK. So, in other words

1 After the hearing, the administration met with Representative Berman and staff to provide
the examples of materials sent to the INS by the State Department.
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Mr. Moore [continuing]. The constraints of the overall system,
which is extraordinarily pressured and overloaded by a sudden

huge increase in immigration, given the pressures on that system
and the way that that processing works, through the end of the

year those backlog numbers I hope will be drawn down, but they
will not be eliminated.
Mr. Morrison. All right. You gave us a lot of numbers, but the

number you didn't give us was the Moscow and the Rome number
for backlog individuals. You gave us the admissions, you gave us
the predicted flow, you gave us the availability of processing, you
gave us the acceptance rate, but the one thing that you didn't tell

us is how many people had already applied but not been processed
fully as of February 28 in each place.
Mr. Moore. Well, as of February 28, the backlog in Rome was

7,000, and the backlog in Moscow was 19,000. Presently the Rome
backlog is essentially eliminated, although I do not have immediate
figures at the present. Maybe the INS does. The Moscow backlog is

still very, very, very high.
Mr. Morrison. About the same?
Mr. Moore. Yes.
Mr. Morrison. Thank you. Now the other number you didn't tell

us about in this picture were parolees. First of all, as of February
28, how many individuals were paroled into the United States from
the Soviet Union?
Mr. Moore. I think that you will have to get that answer from

Commissioner Nelson, Mr. Chairman.
Mr. Morrison. OK. Your analysis, because it uses acceptance

rates, niust by its nature also develop a predicted eligible-for-parole
population. Because as I understand it—well, I guess I should ask
this question, although this really goes to Mr. Nelson. But if you
know the answer, please give it.

Are the Armenians 100 percent parole also, as well as Jews and
Pentecostals, or is it only Jews
Mr. Moore. You mean in terms of being offered parole?
Mr. Morrison. Right.
Mr. Moore. If refugee eligibility is not established?
Mr. Morrison. Right.
Mr. Moore. Yes.
Mr. Morrison. So anybody, anybody in the Soviet Union, is that

right?
Mr. Moore. Yes.
Mr. Morrison. Any Soviet who can get through the maze into

Moscow, he doesn't have to be from Armenia, he can be from any-
where, under current policy, as you understand it, you present at
the Soviet Embassy and if you are not a refugee you can come to
the United States under parole? Is that current policy?
Mr. Moore. Yes. Both Moscow and Rome, though, Mr. Chairman.
Mr. Morrison. I understand. But in Rome you have got to get an

exit visa. You don't have to have an exit visa to come to the U.S.

Embassy in Moscow, right? I mean, you have to get one eventually.
Mr. Moore. There is no discrimination about humanitarian

parole.
Mr. Morrison. This is an extraordinary new use of parole. I

mean, the eligible population is the entire population of the Soviet
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Union subject only to the Soviet Union issuing an exit visa the way
you have just described it. It is an extraordinary use of parole. It

could swamp the entire U.S. immigration system.
Mr. Moore. Well, it would be an extraordinary use of the refugee

definition to have group presumption for all Jews and all Pentecos-
tals from the Soviet Union as well, Mr. Chairman.
Mr. Morrison. That is a very argumentative answer, and I

thank you for it.

[Laughter.]
Mr. Morrison. Now, the question, though, the numbers question

is, did your analysis that generated the 43,500 and the 22,500 num-
bers, did it generate an expected number of parolees in Moscow
and in Rome?
Mr. Moore. No, sir. Parolees are not admitted as refugees. That

is the whole idea, so they don't come in under refugee admissions.
There is no ceiling on parolees.
Mr. Morrison. I think you know that I understand that.

Mr. Moore. Mr. Chairman, I beg your pardon if I didn't under-
stand the question. What I am saying is that the numbers that I

gave you, the calculations that I gave you was to meet a refugee
ceiling that the parolees are above and beyond.
Mr. Morrison. No, I understand that. But perhaps, to explain to

you the fact that the parolees still show up in the United States,
the Department of State and the Department of Justice have pro-

posed that we adjust their status through a special immigrant
status piece of legislation. So it is a little disingenuous to be sug-
gesting that I am talking about something that isn't on the table
here. I am going to get to how your legislation addresses these

people, but I would like to get to whether you know what you are

talking about on the numbers.
Now, the question—now, wait. Let me finish my question. Do you

know how many people currently have been paroled out of Moscow
and Rome this year, today, or February 28?
Mr. Moore. As I said, sir, I am not sure of the exact number. I

think it is roughly 2,000. But there is someone in the room who has
the exact figure for you.
Mr. Morrison. All right. But, in your analysis, to get to your

bottom line on refugee numbers you applied to the system a rejec-
tion rate. You were bumping out a number each month that you
expected would be approved. The other side of that, the difference
between that and a hundred percent of potential parolees, they
may or may not accept the offer of parole, but that is a potential
parolee population.
Mr. Moore. Yes.
Mr. Morrison. And I am asking you whether you have done

that, and if you haven't, I would like to ask you to do that. To give
us a potential parolee population.
Mr. Moore. I have not done it, and I will do it.

Mr. Morrison. Thank you.
Mr. Moore. Can I say one thing?
Mr. Morrison. Yes, certainly.
Mr. Moore. Emphasizing my point of the superior knowledge of

the INS, I believe that I was two and a half times off the number
of parolees which have come in this year through this program. It
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is an offered parole. There are two different figures. There is a
5,000 figure, which Mr. Nelson will undoubtedly elaborate on, of

people who have been offered parole. There is a 2,000 figure that I

am trying to recollect. I believe I am right, but I am not sure. We
will have to check. We will be happy to get you those figures.
Mr. Morrison. OK.
[The information follows:]
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UNITED STATES COORDINATOR
FOR REFUGEE AFFAIRS

WASHINGTON, DC. 20S20

RECEIVED

APR 1 1 1989

IMMIGKAitu/.

April 10, 1989

Dear Mr. Chairman;

Although we are working on follow-up submissions of
material requested at your hearing last week, I wanted to

respond quickly about parolees.

In my testimony concerning the number of parole admissions
offered and utilized to date, I suggested, although deferring
to the INS Commissioner, 5,000 and 2,000, respectively. The
latter number is wrong. The combined numbe^rsfpr Rome_,ant,d.
Moscow for FY 89 through March are 4,889 (2", 073 "+ "2, 816) parole
admissions offered and 482 (22 + 460) parolees departed Tof^he
U.S. -_........ . ^.

You also asked what impact INS approval rates would have on
parole admissions. That is difficult, since, especially in
Moscow, not all persons offered parole will necessarily accept
it or be able to arrange the necessary U.S. sponsorship
(affidavit of support) or do so within a predictable time
frame. For Moscow, we project for the full fiscal year that
some 16,T)T[)D persons^^will -be of f ered parole, but we' Have-fK>t yet
been able to pr6jeet~a particular number wKo will enter the U.S.

For Rome, there are further complicating factors, including
the results of INS reconsiderations and the willingness of
applicants to accept parole status or to seek resettlement in a

third country. Based on our assumptions of application rates
and INS approval rates, j^e project for the full fiscal year
that some 8,000 persons will "be offered parole admission.
Again, we have not projected a particular number who will enter
the U.S.

With best wishes.

Sincerely,

^
Jonathan Moore

The Honorable
Bruce A. Morrison, Chairman,

Subcommittee on Immigration,
Refugees, and International Law,

Committee on the Judiciary,
House of Representatives,
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Mr. Moore. Of 2,000 that have actually come into the United
States under parole.
Mr. Morrison. OK.
Mr. Moore. The paroling process is a very problematical and dif-

ficult one. One, because until we get the new legislation passed,
these people face the great uncertainty as to whether they can ever

become citizens of the United States in addition to the problem of

money, getting money to support them coming in and not having
that supplied by the Department of State. And that in addition to

the character of the original adjudications amounts in appeals and
people trying to figure out a way to come in other than through
humanitarian parole, which is very, very understandable.
Mr. Morrison. Yes. Well, I think you will have universal agree-

ment that this parole approach is inadequate, inappropriate, and
not what ought to have been done, never should have been started,
never should have been the way that we dealt with this question.
Mr. Moore. I do feel that for an interim measure under very,

very stressful circumstances of these unprecedented and unpredict-
ed numbers that the humanitarian parole was a proper thing and a
humanitarian and generous thing £is an inadequate stopgap meas-
ure for the Attorney General to institute, Mr. Chairman, and we
are very proud that that has been done by this administration.

It is very well known. But to have nothing versus the humanitar-

ian, we think the humanitarian parole is better than to do nothing
for the people who are not declared eligible as refugees.
Mr. Morrison. I really want to argue with the Attorney General

about this, not you, since it is his decision that is in question; and
the closest I apparently can come today is Mr. Nelson, and I will

save it for then. So I would like to really focus with you, though, on
a couple more things.
The legislation that was proposed, is that jointly proposed by the

Secretary of State and the Attorney General?
Mr. Moore. Yes, sir.

Mr. Morrison. Which is the first year to which 30,000 numbers
is proposed to apply, 1989 or 1990?
Mr. Moore. It would be for 1990, but it would be when it was

passed by the Congress.
Mr. Morrison. But the first numbers would be available in 1990.

The scenario would be we would do a consultation and we would
get 1990 numbers; is that right?
Mr. Moore. Yes.
Mr. Morrison. And that parolees from 1989 would be eligible to

be adjusted to that status for 1990?
Mr. Moore. Yes, sir.

Mr. Morrison. And the legislation, while it speaks in broad,
worldwide terms consistent with the policy considerations you ex-

pressed, isn't it true that the bottom line here is that this is a pro-
posal to deal with Soviet applicants right now? Isn't that what the
State Department and Justice Department currently intend to do
with these numbers, to use them for Soviets?
Mr. Moore. Well, they could also be used for Vietnam refugee

applicants.
Mr. Morrison. But you don't, for instance
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Mr. Moore. Mr. Chairman, the idea was that we don't think that
the parole is adequate even though we think it is useful. So we
want to put it in the law, but we don't believe it should be put in

law for only one group of people when you can predict similar
needs elsewhere in the world. So, I mean, if it were there right
now, it would certainly be used—you know, be being used for

Soviet emigrees, let me say that. But perhaps for some Vietnamese
as well.

Mr. Morrison. Yes. Well, it could also, perhaps, be used for some
Salvadorans or some Nicaraguans, couldn t it? And it could also be
used for all these Irish that we are talking about that we have con-

stant pressure here to use. In other words, this could be used for

any group in the world that the President, after consultation with
the Congress, deemed to be in the interest of the United States,

period, no other criterion. Right?
Mr. Moore. Yes, sir.

Mr. Morrison. So this is really absolute Presidential discretion

at the end of the day about who it is that would get these very val-

uable 30,000 numbers a year. There is no other standard in

that
Mr. Moore. After a very intensely pluralistic day.
[Laughter.]
Mr. Morrison. Well, I think that you will set off the biggest

worldwide competition that has ever been seen over these numbers
because you would be explicitly politicizing as opposed to what hap-
pens now. It is an explicitly political debate who are the most fa-

vored people, who are not refugees and not immigrants, in the
entire world. And as you are often pointing out, 13 million in

quasi-refugee status in the world that—well, I have made my point.

Now, my next question is, you have said you don't believe there

ought to be discrimination on behalf of a particular, in favor of a

particular ethnic or religious group in terms of admission. And I

think that is a fine statement of principle but in the application, I

mean whether something is discrimination or not
Mr. Moore. It is in the application.
Mr. Morrison [continuing]. Really depends on the facts. And my

question is was the United States discriminating in favor of appli-
cants for admission from the Soviet Union prior to the memo or
the letter to Colin Powell by the Attorney General?
Mr. Moore. I don't know, Mr. Chairman.
Mr. Morrison. OK.
Mr. Moore. The position that the administration takes is that—

you are absolutely correct, that the principle is right but it has to
be achieved with the right implementation, the right application.
We believe that under the worldwide standard of individual adjudi-
cations, according to a single refugee definition, that with the kind
of knowledge that has been talked about earlier today in this hear-

ing being made available to the INS officers about the persecution
of certain groups, that within that process there is not only the

adequate flexibility but the obligation to make the fair determina-
tions under that act and under that standard, and that that is the

way to carry it out.

Mr. Morrison. Now, in 1983, in National Security Decision Di-

rective No. 93—it doesn't say "Classified" on it, so I assume it is
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not. This is with respect to refugee policy and processing refugees
from Indochina, and it states: "The Attorney General should deter-

mine whether there are categories of persons who under the Refu-

gee Act of 1980 share common characteristics that identify them as

targets of persecution in a particular country." It also states fur-

ther: "Applicants for refugee status who fall in such categories of

fact as may be determined by the Attorney General and who allege

persecution will not have to present independent evidence regard-

ing persecution."
To your knowledge, is this National Security Decision Directive

flawed in any way or is this an appropriate implementation of the

Refugee Act of 1980?
Mr. Moore. That memorandum, Mr. Chairman, according to my

knowledge, which is again inferior to that of the Department of

Justice and the INS, has been used to guide INS individual inter-

viewers and adjudicators in their case-by-case determinations. So
that to make their decisions they have the guidance of those cate-

gories which have that history of persecution, so that they may
make their decisions more efficiently and more fairly. And that is

an example of what we were talking about earlier, of making avail-

able to the INS and the INS being perfectly capable of getting the

information itself which demonstrates that certain groups have
been subject to persecution more than others and that needs to be
taken into the most intensive consideration and given the most se-

rious priority in the individual adjudications.
Mr. Morrison. What this directive that is signed by Ronald

Reagan, this is an Executive order as to how something will be

done, and what it says is that if you were to say, for instance, that

Evangelicals in the Soviet Union as a group are persecuted because
of their religion, that if an Evangelical presents himself and says,
"I feel that I have or will be persecuted because of my religion,"
that he could automatically be granted refugee status. And I am
asking if you believe that kind of an approach is inconsistent with
the Refugee Act.
Mr. Moore. Mr. Chairman, I have answered as best I can
Mr. Morrison. OK.
Mr. Moore [continuing]. As to how that is used in practice, and

for further information you are going to have to ask Commissioner
Nelson, who is responsible for it and who knows the most about it.

Mr. Morrison. One last question and that is, isn't it really true
that what happened here is that we got a flood of Armenians and
that the Armenians didn't look the same to us as the Soviet Jews
and Pentecostals who had been our traditional refugee flow, small
numbers of other groups, and that they swamped the system, and
the response was to throw up our hands and start a case-by-case
evaluation of everybody, detail facts like we were doing ever3rwhere
else in the world? Isn't that basically what happened?
Mr. Moore. I don't believe that that is what happened, Congress-

man. And I do know that members of this committee and members
of the Senate Judiciary Committee were among those who were
questioning the practices of processing refugees from the Soviet
Union in terms of wondering whether there were people who were
being processed in as refugees who weren't. But I do not believe
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that is so, and perhaps I am wrong and you can get that informa-
tion. I am not trying to evade you in any way.
Mr. Morrison. No, that wasn't an evasive answer.
Mr. Fish, any questions?
Mr. Fish. Just one question. I think that I understand you have

been going on for sometime in this area, but just regarding the
22,500 figure requested by the President, Mr. Ambassador. Earlier

you were asked the basis for this figure, and one question that
wasn't asked is does it include a number that can be—that reflect-

ing the numbers that had been taken from the original Southeast
Asian allocations so they can be returned to Southeast Asia from
whence they were borrowed
Mr. Moore. Yes.
Mr. Fish. I think that figure was 6,500. Is that included in the

22,500, so we could take that and return it to Southeast Asia?
Mr. Moore. Well, those figures are being reallocated, or at

least—excuse me. The figure that was reallocated from other re-

gions on a short-term immediate basis to help the emergency situa-
tion with regard to Soviet emigration there were 7,000 numbers
that were reallocated from other regions. Four thousand of those
numbers are going to be returned, and there is no ceiling adjust-
ment that has to be made for that. There is a dollar adjustment
that has to be made for it. Those numbers were always there under
the ceiling, but if you remember last fall there were 84,000 num-
bers that were fully funded and there were 6,000 numbers that
were not. Most of those 7,000 numbers which were moved, tempo-
rarily as it turns out, thankfully, from one region to the other were
those semifunded numbers occurring within the 84,000 and the
90,000.

Now, with a combination of the President's emergency consulta-
tions package and the appropriations package, 4,000 of those num-
bers are being returned to Southeast Asia and the Near East. The
3,000 that aren't being returned are related to the fact that the Vi-
etnamese have not allowed the former re-education camp detainees
to flow into the ODP system.
Mr. Fish. Have not allowed, you say?
Mr. Moore. Have not allowed it, and that is why there is a dis-

crepancy between 7,000 numbers and 4,000 numbers. Otherwise,
the reallocation has been replenished not only in terms of the re-

gional ceilings under the emergency ceiling consultation require-
ments, but also in terms of dollars, so that they are now paid for
instead of waiting for the possibility of funding outside the Federal
Government.
Mr. Fish. Thank you very much. Thank you, Mr. Chairman.
Mr. Morrison. Mr. Smith, do you have any further questions?
I want to thank the panel. Thank you, Ambassador Moore, for

your extensive testimony. I also want to note that in the course of

your testimony you suggested that this provided a hearing on the
proposals that have come forward. I hope that the hearing today
will suffice in that regard, but it is the case that this document just
arrived last night, and we would certainly reserve our belief that
this hearing was not scheduled as the hearing pursuant to the con-
sultation since the consultation was not ordered at the time that
the hearing was noticed. We just would make clear that we do not
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believe that this is a statutory hearing in conjunction with the con-

sultation. But, as a practical matter, we want to move at least as

quickly as you do, so we hope that the hearing here has sufficed.

We certainly asked you a lot of questions and you have given us a

lot of answers, and we assume that if we need other answers we
can get them by phone or by mail. And I thank you.
Mr. Moore. Absolutely, sir. And as I mentioned in my testimony,

we stand ready to make the arrangements for the further consulta-

tions that are required under the statute with Secretary Baker and

Attorney General Thornburgh and the consultative members of

both the House and Senate committees which then would allow the

emergency consultations to be completed.
Mr. Morrison. We stand ready to do that on an expeditious

basis, and I thank the panel.
Mr. Moore. Thank you for encouraging the emergency consulta-

tions to come forward. And we are sorry, as I have said before, that

they came forward so late, but we are happy that we got them for-

ward before this hearing was held, sir.

Mr. Morrison. We are, too, and thank you.
Our next witness will be the Commissioner of the Immigration

and Naturalization Service, Alan Nelson.

[Witness sworn.]
Mr. Morrison. Thank you again for your availability. We did ask

that the Attorney General be present in order to speak to us specif-

ically about the directive issued by his predecessor, Edwin Meese,
in August 1988 and to respond to my letter with respect to pro-

posed legislation. He informed us that you would be testifying on
his behalf and would be fully prepared to respond on those issues,

and we appreciate that.

I would, without objection, enter in the record the letter response
from the Attorney General, in which he responds to the questions
that I raised that were going to be and are being considered at this

hearing.
[The letter follows, also see p. 157 and app. 3 for material discov-

ered by the General Accounting Office regarding this issue.]
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U.S. Department of Junlce

Office of legislative Affair*

/ 7

3ITice of »t AMinam Anomey Oconl MWwif'o*. DC 30SU

April 5, 1989

Honorable Bruce A. Morrison
Chairman
Subcommittee on Immigration, Refug&as,

and International law
B-370 Rayburn House Office Building
Washington, DC 20515-6216 >,

Dear Mr. Chairroan:

This is in response to your letter of March 23, 1989 to the

Attorney General concerning Soviet ettigration. He has asked me
to respond on his behalf. The Department agrees with you that
this Is an extremely inpcrtant issue and we are pleased that you
have scheduled a hearing for April 6 to explore the topic in

depth. As you Know, Alan ^fel6on, Conmissioner of the Immigration
and Naturalization service (INS) , will be representing the

Attorney General at that hearing.

Your letter poses three specific questio.ns. first, you asX
what new or additional information prompted the policy changes
reflected in the so-called Meese neno of August 1988. Attorney
General Meese 's directive to apply a consistent worldwide
standard in adjudicating all refugee claims arose from a

recognition within the Adninistration that the teras of the

Refugee Act of 1980 must be properly applied to all, Including to

Soviet applicants. As Soviet eir.igration restrictions eased,
characteristics of the applicants for the U.S. refugee progran
began to change. For several years the refugee applicant pool
had consisted largely of long-tera "refuseniXs,' dissidents, or

persons philosophically aligned with dissident factions.
Persecution, or the fear of persecution, was easily discerned in

those cases.

As the exodus from the Soviet I'nicn has gained mcmentun in

recent months, however, composition of the population leaving the

Soviet Union has changed. Within this group were those whose

primary motivation for leaving the USSR is family reunification
and others who were seeking greater economic opportunities. In

light of the changing character of the applicant pool, a reminder
to IMS field units regarding the reqruirenents of the

adjudioatlona practicAs vac deemed appropriate. The Meese
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directive was intended only to ensure the processing of Soviet
cases was done conpletely in accordance with the reijuirainents of

the 1980 Refugee Act.

You also asked what the effect has been of the jneao in terms
of any increased processing costs, backlogs, ana hardships to
refugees and refugee applicants. The Meese directive, directed
INS to begin in-countrv processing in Moscow of those applicants
who have Soviet-required invitations from relatives in the United
States. Prior to August 1988, these applicants were processed in

Rome during which time their care and Maintenance was paid for by
the U.S. Governirent. This direct processing, therefore, has
saved the government a significant amount of money in

transportation, and care and maintenance expenses. Significant
increases in the numbers of applications in Moscow, coupled with
the limitations placed on the numbers of INS personnel permitted
to operate in Moscow, have resulted in delays in processing.
Similar delays in Rome are attributable to the sheer volume of
the workload. Perceived hardships -.to applicants may in many
cases be due to misunderstandings. The Administratipn is working
to make the opportunity for parole more accessibl'e and more
understandable to those who are ineligible for refugee status.

Finally, your letter asked hew the Administration proposes
to respond to the Soviet situation in both the short run and the.

long run. On March 15, Presidential Press Secretary Marlin
Fitzwater stated that President Bush intends to propose an
Ineroasa in tha refugee ceiling for the Soviet Union and to
incrsace IKfS ctaff in Rome and Moscow to respond to increased
Soviet emigration. IVS has had two adjudicating officers in
Hoecow since April 1. The Adninistration is examining options
within existing pereonnel ceilings at the Eabassy to increase INS
staff in Moscow to eix, in addition to increasing the INS staff
in Rome to eeven. The Justice Departaent is currently exaTnining
the budgetary implications of these additional staffing
positions, while the State Department exanines the impact on
consular staffing and other reeources in Moscow.

In addition, the D«part.»enta of Justice and State have today
proposed a new "special iTTjeigrant* bill to respond to challenges
such as increased Soviet emigration. A copy of the bill ie
enclosed for your review.

The office of Management and Budget has advised that there
is no ob;)ection to submission of this legislation from the

Standpoint of the Administration's program.

Sincerely,

Thomas M. Boyd
Assistant Attorney General
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Mr. Morrison. And with that, your testimony will be entered in

the record, and would you please summarize it as you see fit.

STATEMENT OF ALAN C. NELSON, COMMISSIONER, IMMIGRATION
AND NATURALIZATION SERVICE

Mr. Nelson. Thank you, Mr. Chairman. Yes, I appreciate the full

statement being in the record and would like to summarize it.

It is a pleasure to be before you again on this important issue. I

think as you stated in your early comments that the spirit of this

hearing should be in a problem-solving mode, and I can assure you
on behalf of the administration that is our intent as well. I might
also add I think it is important that several other elements are
there. That we do work, as I think we have done very well in the

past 8 years, as a bipartisan approach to these important refugee
and immigration issues, to be recognized that we all have the same
humanitarian and equity goals in these issues. We might have dif-

ferences in application or approach, but the intentions and the

goals are the same. And another point that I think is important to

recognize is, as you, Mr. Chairman, and others have said, that the

refugee policy issues must be considered broadly and cannot be lim-

ited strictly to the Soviet Union, and that we do have to keep that
in mind.
As we review U.S. refugee policy, let's remember several funda-

mental facts. First, the United States has been, remains and will

continue to be the most generous country in the world with respect
to refugee and immigrant admissions. Second, any current and
future issues with respect to Soviet emigration and refugee status
are due, as many have discussed here today, to very positive

changes in the ability of Soviet citizens to emigrate and travel.

These changes certainly have been brought about by a lot of excel-

lent effort by many people, certainly Presidents Reagan and Bush,
many Members of Congress, and many public interest groups, a
number of whom are here today, A third point to the fundamental
issue is, of course, that we must always take into consideration the

equity concerns of other groups also seeking access to our refugee
policy. A fourth point is that we must always also welcome, or rec-

ognize the ability of the United States to accept all who may wish
to come to this country and that that is limited by our laws passed
by this Congress and implemented by the executive branch. And a
fifth point that I think sometimes gets lost in some of the discus-
sion is what we are currently doing, and I think it needs to be rec-

ognized that absolutely no Soviet seeking relief is forced to return
to the Soviet Union. Many are given refugee status, about 85 per-
cent in this fiscal year in Rome. Parole authority, which has been
discussed, is an option that was meant as an interim. And of

course, in the case of the Soviet Jews, the option of proceeding to

Israel remains.
Since 1975 over 150,000 Soviets have entered the United States

as refugees. In fiscal year 1988 that number was over 20,000. That
compared to about 3,700 in fiscal year 1987 and a mere 800 in fiscal

1986, so I think we need to represent these figures, a twentyfold
increase in the last 2 years in those admitted to the United States
as refugees from the Soviet Union. Ambassador Moore has gone
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through the other statistics regarding the numbers and changes of
the numbers due to consultation and so forth. He has also men-
tioned the $100 million that President Bush announced a week or
so ago which will allow, of course, an additional 25,000 or so Sovi-
ets to come in as refugees. And we have also mentioned the special
category legislation submitted to Congress by the Attorney General
and Secretary of State. These are all important aspects.

I will respond to your questions regarding the worldwide stand-
ards and so forth, so I won't take a lot of time at this stage, exceptto say that the whole approach is to have a more equitable and le-
gally appropriate application of existing U.S. refugee law.

I think it is also important to note, Mr. Chairman, for the record
the testimony that does indicate again as we talk about situations
with respect to Soviet refugees, and particularly Soviet Jews as
some people will allege that we are not responding appropriatelythat we do review the special considerations in existence that we
have had for many years and continue with respect to Soviet Jews
One, the maximum entry concept that, as mentioned earlier, cur-
rently all Soviets are allowed entry either as refugees or under the
parole authority.
We must remember the potential pool of people, the groups we

are talking about m the Soviet Union, approximately 3 million Ar-
menians, 21/2 million Jews, and some 800,000 Pentecostals, that is
about 6 million people. This doesn't, of course, include other ethnic
groups other major nationality groups such as Ukrainians, Lat-
vians, Estonians, Lithuanians and others who could be consideredAnd we, of course, have a base of 280 million in the Soviet Union
and potentially millions that could seek entry as refugees, immi-
grants or otherwise.
Another aspect of special treatment that we have had for the

Jewish immigrants from the Soviet Union is the priority 6 process-
ing i- or most countries of the world, refugees have to have some
contact with the United States; that is, the other priorities, 1
through 5. Priority 6 doesn't, and the Soviets are the only area that
do not require—who we will take as priority 6 cases.
i-reedom of choice. Obviously, the Soviet Jews have a clear free-dom of choice when they have left the Soviet Union. Just about

any other person leaving a country who has a firm offer of resettle-ment as the Soviet Jews do from Israel are barred against comingin as refugees to the United States. That is part of the way we
handle it. But in the Soviet Jews, they are not. We do have that
treedom of choice, and that will continue. And I think we all know
that only 5 percent of those who leave Moscow or the Soviet Unionon Israeli visas end up going to Israel. The other 95 percent divertand come to the United States.
The other point is the care and maintenance. That we give 100

percent financial assistance to refugee applicants in the Vienna/Kome pipeline, agam for the Soviets, and that is not done for other

rr^la^^^l^ Q^^ -^ "5^^^
'^ ""^"^ ^^®^^ ^^^ ^he Committee that the Im-

migration Service does not now, has not in the past, and will not in

f,vf«^f ?
any quotas or any target percentages in its adjudica-

nwf//-fT^T'^^^T'- T^^tr" remain the case and I want to em-
phasize It. As I said earher, for the fiscal 1989 we have approved 85
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percent. Again, I think that has gotten lost. Yes, there has been
some fluctuation. There has been a higher rejection rate in the

month of March. We don't know where that is going, but the over-

all fiscal 1989 approval rate in Rome was 85 percent.
The pool, again I might mention a couple of factors of that be-

cause I think again the intention of that was, of course, an interim

measure. It also was to fill a need, and we think it was a generous
one. That they come in under parole authority to the United States

for an indefinite time. They are given employment authorization.

They do need an affidavit of support, but that can come from

friends, relatives, community groups or others that can be satisfied

by groups getting together, and it can also be satisfied by an offer

of emplojmient. So it is clearly an opportunity for people to conie in

under that alternative method, although we all recognize it is

meant as an interim and that we do believe that proposed legisla-

tion is the vehicle we should use in lieu of that. But we think it is

a reasonable and fair humanitarian interim role.

In the testimony—again, there have been questions relating to

individual cases and so forth. We give several examples in our tes-

timony on pages 14 to 16, and I again won't repeat them but would

give them for your reference.

The President, President Bush, did indicate and we are prepared
to follow that, and I will respond I am sure to questions in that

regard, about additional adjudicators in Rome and in Moscow from
INS. We also have and will continue to have, and I think maybe
can expand it—we are certainly agreeable to that—continuous

dialog with various U.S. interest groups, the Jewish groups, the Ar-

menians, Pentecostals, and any other. Also the UNHCR and other

agencies. At a recent meeting with a number of the Jewish organi-
zations we made the offer, and it was accepted, that they would

provide us individuals to come and brief our adjudicators in Rome,
and that can be applicable elsewhere also, to get information from

them, and we welcome that. And we will continue to get all the

information regarding country conditions that we can to continual-

ly train our adjudicators.
With respect, Mr. Chairman, to your proposed legislation, the

presumption of a refugee status in our honest opinion we think is

unsound and it would be a contradiction of the spirit and the letter

of the Refugee Act of 1980. Creating country-specific refugee status,

while understanding your intent, we just don't think it is good. It

can certainly set a precedent for requests for similar treatment for

other groups. And I can say, as I know a lot of the committee

knows, in my nearly 8 years here that is a constant issue we are

facing. Every nationality and interest group, of course, is pushing
hard for special recognition. We have to be fair and balanced and
equitable, and I think that is the key aspect of the application of

our refugee and immigration laws, and I think Ambassador Moore
responded to that point very well.

The same with the idea of the absolute number. I think we have
a consultation process. It has worked well over the years. That that

would compromise that approach, so we should be deal with that

through the consultation process.
I might just take a moment in talking, Mr. Chairman and mern-

bers of the subcommittee, about the future. It is important, obvi-
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ously, not only for Congress but the executive branch, to look at

the future. Now a review is under way in the new administration.

Options are being identified, but these are some preliminary ones

that certainly are worth talking about.

I think all agree we must continue to pressure the Soviet Union
to conform better to the human rights principles in the various

documents and whatever, and that, of course, includes the contin-

ued liberalization of the right to emigrate and right to travel.

Second, we must realize the realistic aspect that we can assimi-

late all Soviets that may wish to immigrate into the United States.

And, as noted earlier, we are dealing with many groups now, but
there are many more that have to be considered.

Third, in the long term we must, of course, work toward regular-

izing immigration from the Soviet Union and along normal immi-

gration tracks as we have addressed the world. I think everybody
agrees that that is a desirable goal. We need to take some time and
get there. One somewhat specific aspect that complicates things
within the Soviet Union, and we have talked ourselves, or our

people over there, to intended registrants and also the Soviet Gov-
ernment that people before they come, or before they seek exit per-
mission from the Soviet Union should be talking to us. Because
what happens a lot, seek exit permission, get it granted, we have
had no contact with them, then they come to us, and in some cases
in the past they have lost their jobs or given up their jobs and
homes and that creates a problem. So part of it is information.
That people should not make a formal request for exit permission
until they at least have some idea as to whether they can come
into the United States, and avoid some of these problems. And we
do have to understand that the Soviets are taking a—liberalizing
their exit permission procedures and don't have these penalties
which they had in the past about, again, losing jobs and homes and
so forth.

Obviously also another point here. The United States alone
cannot be the only country focusing on Soviet refugees, and, of

course, that is not the case now. European nations are involved.
Also Canada and Australia and others are. But it is important that
we have an international consultation in this whole area also, be-
cause it is much broader than just the U.S. policy.

So, in conclusion, Mr. Chairman and members of the committee,
we must continue to ensure that adequate refugee numbers and fi-

nancial assistance are available to meet the challenges posed by
the increased Soviet immigration. The administration's emergency
refugee consultations Ambassador Moore discussed in depth is one
step, an important step. A second one is the $100 million in supple-
mentary funds the administration has proposed, and a third is this

special interest category legislation. So we think these are specific
positive steps toward your aim of problem-solving but consistent on
the fundamental foundations that we are generous and that we are
humanitarian and we all want to do the proper and right thing,
and I think it is important that we keep it in that context.
Thank you, Mr. Chairman.
Mr. Morrison. Thank you, Mr. Nelson.
[The prepared statement of Mr. Nelson follows:]
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Testloony of Alan C. Nelson
INS Commissioner

on
Soviet Refugee and Immigration Issues

April 6, 1989

Mr. Chairman and Members of the Subcommittee:

It is a pleasure for me to appear before this Subcommittee today

concerning present and continuing Soviet emigration. It is

timely to review the success of U.S. refugee policy and to

objectively assess such policy as we move toward a changing

fut\ire .

As we review U.S. refugee policy, let us remember several

fundamental facts: 1) the United States has been, remains, and

will continue to be a most generous country with respect to

refugee and immigrant admissions. In such context, we must

review our policies with respect to the Soviet Union. 2) any

current and future issues with respect to Soviet emigration are

due to very positive changes in the ability of Soviet citizens to

emigrate and travel.

CURRENT POLICIES MAINTAINED

Since 1946, the U.S. has accepted over two and one half million

refugees. Since 1975, over 130,000 Soviets have entered this

country as refugees, most of whom came during two periods: the
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1979-1981 period of liberalized Soviet emigration, and again

since 1987.

-In Fiscal Year 1988, 20,421 Soviets were admitted to the

United States for refugee status, compared to 3,694 in FY 1987,

and 787 in FY 1986. This represents a twenty fold increase

during a two year period.

-For the past two fiscal years, initial estimates of Soviets

seeking admission to the United States as refugees have been

revised and original ceilings increased over 100%.

-In Fiscal Year 1988, the original allocation for Soviets

was set at 8,500 and was raised to 22,500, after emergency

consultations with Congress.

-For Fiscal Year 1989, the ceiling for Soviets was

originally set at 18,000 and was increased by a reallocation from

other regions to 25,000 in December 1988.

ADJUDICATION PROCEDURES CLARIFIED

At the same time, INS adjudications procedures have been

clarified to comply with laws passed by Congress as the situation

of Soviet emigration has evolved:
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-with the express concxirrence of the U.S. Department of

State, the Attorney General on August 4, 1988, directed INS to

utilize a worldwide \inifonn standard for the adjudication of

refugee claims;

-in doing so, we have moved toward a more equitable and

legally appropriate application of existing U.S. refugee law

worldwide: beginning this fiscal year, all refugee and asylum

claims, whether they are Soviets in Moscow and Rome, or

Nicaraguans and Salvadorans in Texas, or Vietnaunese in Vietnam,

are subject to the same adjudications process, the same criteria,

and the same procedures—fairly and consistently applied;

-while reserving refugee status for true refugees, the

Departments of Justice and State have proposed legislation for

the creation of a ^special immigrant category* which would

permit the entry into the United States of persons for whom we

have an identified and articulated national interest, such as

Soviet emigres.

-in the interim, the Attorney General has extended his

parole authority to include the offer of entry to all Soviets

found ineligible for admission as refugees.

In the midst of these changes, and in response to them, Soviets,

for whom eased exit permission is one of the fruits of glasnost.



98

ar« •eking access to the U.S. rsfugss program and admission Into

the Unltad States and are entering this country In numbers

unprecedented since the early 1980 's.

At this time. It Is Important to highlight some critical

milestones with respect to U.S. /Soviet relations.

-He applaud the achievements of the Reagan and Bush

Administrations In efforts which helped to obtain a much greater

measure of Soviet respect for the basic human rights of Its

citizens. Including exit permission for well ]cnown dissidents and

greater ease of emigration and travel for Soviet citizens of all

types.

-These achievements are further augmented by the efforts of

the Bush Administration to continue our traditional policies

permitting the entry into the United States of all qualified

Soviets seeking admission; and,

-we note the involvement of Congress and various public

interest groups for their obvious interest, concern, and help in

"opening the door.*

-Furthermore, we can only hope that the tremendous change

begun inside the Soviet Union will continue which ultimately may

lead to a fundamental rearrangement of the terms and conditions
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of lif* in th« Sovlttt Union which so nany, for so long, have

found so opprsssivs and intolerable that seeking refuge outside

the Soviet Union was their only hope for a brighter tomorrow.

As Attorney General Meese clearly identified in his August 4,

1988 nemo a najor review of otir emigration and immigration

policies and procedures was needed in light of the substantial

changes going on inside communist and communist-dominated

countries.

In the midst of these evolving policies which have a direct

impact on U.S. programs on behalf of Soviet nationals, we must

ensure that we do not lose sight of two facts:

1) that our Soviet program is still one of the most

generous of all immigration programs; and,

2) that any procedure implementing this unique policy must

also teJce into account very real equity concerns of other groups

similarly seeking access to our refugee prograun and entry into

the United States, as well as changes in conditions in

traditional refugee-producing countries such as the Soviet Union

and other nations in Eastern Europe.
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CURRXMT POLICIES AVAILABLS TO 80VIBT8

0\ar current Soviet refugee and immigration prograuns go beyond

normal processing under our regular refugee progrzun by

encouraging Soviet immigration to the United States. These

special considerations can be summarized as follows:

1) Maximum Entry: All Soviets seeking admission to the

United States are currently allowed entry, either as refugees or

under the parole authority of the Attorney General for those

otherwise admissible Soviets found ineligible for entry as

refugees. The three main ethnic groups being given Soviet exit

permission in large numbers at this time are : Soviet Armenians,

Soviet Jews and Soviet Pentecostals. Based on the existing

population of these groups, the potential pool of prospective

refugee applicants could exceed 6 million people, broken down by

groups into: 3 million Armenians, over 2.5 million Jews, and

800,000 Pentecostals. This number, of course, does not yet

include large numbers of Ukrainians, Latvians, Estonians,

Lithuanians, and other ethnic groups which may be dissatisfied

with life in the Soviet Union and may seek to emigrate. It is

quite possible that the laws governing Soviet emigration will

shortly be liberalized even further. If this were to occur, the

number of Soviets able to obtain exit permission would be almost

limitless. Take into account that under this liberalization, 280
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slllion Soviets could be eligible for entxy into the United

States. Potentially oillions could be expected to seek entry.

2) 'Priority 6* Processing: Relates to those who meet the

refugee definition, but have no ties to the United States.

Current U.S. policy permits refugee processing of all Soviets,

regardless of any fzunilial or other links to the U.S. In

virtually every other area of the world, U.S. refugee processing

is limited to Priority 1 through Priority 5, those with ties to

the U.S. by family, education, or employment, and excludes

refugee processing Priority 6.

3) 'Freedom of Choice:' Soviet Jews, despite their actual

departure from the Soviet Union based on Israeli immigration

visas and offers of immediate Israeli citizenship upon arrival in

Israel, are allowed to opt for resettlement admission to the

United States. Elsewhere, and under normal procedures, such

'offers of firm resettlement' are bars against further

consideration for the U.S. refugee program. In recent months,

less than 5 percent of Soviet Jews exiting with Israeli visas

have proceeded from Vienna to Israel.

4) Care and Maintenance: This policy commits the U.S.

government to financially assist those prospective Soviet refugee

applicants in the Vienna-Rome pipeline during their U.S. refugee

processing; nowhere else does the U.S. fund 100% subsistence
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costs during processing. Our normal practice is to provide

roughly 25% of these costs through the UNHCR.

These policies were developed in response to the abject

conditions and intolerable human rights abuses which existed in

certain designated countries of origin during the past several

decades. But, as we mentioned before, human rights policies and

emigration procedures in the Soviet Union and other countries

have evolved—and seem likely to continue to do so.

As they unfold, we must continue to evolve and to meet the

challenges and the opportunities they present.

While we welcome these changes, we must also recognize that the

ability of the U.S. to accept all who may wish to come to this

country is limited—limited by our laws—laws passed by the

Congress and given to the Executive Bramch to implement. We must

adhere to the policies and procedures set forth in the

Immigration and Nationality Act, as amended by the Refugee Act of

1980 and subsequent modifications.

IMPLEMEHTATXON OF EXISTING LEGISLATION

The Refugee Act of 1980 defined a 'refugee* as a person who,

because of persecution or a well-founded fear of persecution on

account of race, religion, nationality, membership in a
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particular social group or political opinion is unabls or

unwilling to rstxim to, or remain in his/har country of origin.

In August 1988, in response to the need to apply the application

of the law and these procedural requirements to Soviet refugee

claimants, the Attorney General with Department of State

concurrence specifically directed the Immigration and

Natiiralization Service (INS) to begin a phased transition to the

use of a uniform refugee adjudications standard worldwide.

Secretary of State Schultz concurred with this directive in

writing. Legal guidance to this effect was sent to INS Rome and

Moscow .

While the policies of existing statutes did not change,

procedures did change by the application of these policies to the

adjudication of refugee applications worldwide.

As I said in my September 1988 testimony during the consultations

with Congress in preparation for determining refugee admission

ceilings for Fiscal Year 1989:

Therefore, to be eligible for refugee status and svibsequent

entry into the United States as a refugee, an individual,

regardless of country or origin. Bust nov demonstrate on a case-

by case basis a veil-founded fear of persecution. . .

10
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W« wist r«m«Bb«r thmt vhil* th« right to •migrat* is a right

guarantaad by th« Dnivaraal Daolaration of Ruaan Rights, thara is

no corollary right of inmigrant antry into, for instanea, tha

Unitad statas. whila tha right to dapart from (and raturn to)

ena's country of origin is tharafora fundamantal, tha privilaga

of antry into anothar country aust ba according to astablishad

doaaatio iaaigration lagislation.*

This represents an important principle—that while emigration is

an internationally recognized right, imnjqr?!*'^"" is a privilege

granted by sovereign governments according to their own laws and

procedures. These are two separate and distinct considerations.

It would be a mistake to confuse them, or link them together.

United States laws are very clear as to who many enter and under

which category. Lately, we have recognized that existing

statutory channels of entry into the United States are inadequate

to the challenges faced by increasing emigration from traditional

refugee-producing countries such as the Soviet Union and Vietnam.

Meanwhile, INS adjudication according to this worldwide standard

began in Rome in October 1988, in Moscow in January 1989, and in

Vietnam in February 1989. While not every applicant has a well-

founded fear of persecution, those found ineligible for refugee

status are offered entry under parole. We wish to make it clear

that absolutelv no Soviet seeking relief is forced to return to

11
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th» nsSR . All thostt qualified for refugee status are accorded

refugee status. All those not oeeting the definition of refugee

are afforded the opportunity of entry under the Attorney

General's parole authority. And those Soviet Jews who left the

USSR via the Vienna-Rome pipeline have an on-going offer to

settle in Israel. In this regard, note that all Soviet Jews

interviewed in Rome departed from the Soviet Union after

obtaining immigrant visas to reside in Israel. Upon arrival in

Vienna, approximately 97% of Soviet Jews reject Israel's offer,

and instead express their desire to go to the U.S., and travel to

Rome to apply for the U.S. program. Israel has reiterated that

all Soviet Jews are welcome there, including those who have been

found ineligible for refugee status in the United States.

In response to this need, and to ensure the entry of all persons

into this country for whom we have a special historical and

foreign policy commitment, the Departments of Justice and State

presented to Congress, legislation for the creation of a new

category for immigration into the United States: that of

'special immigrant*.

Public Interest Parole

Use of parole as a generous interim measure until the passage of

legislation creating the proposed 'special immigrant category,*

has been subject to considerable confusion.

12
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These offers of public interest parole are offers of indefinite

entry into the United States, with employment authorized

immediately upon arrival at a port of entry in the United States.

To qualify for parole, an applicant must have met the statutory

requirements against becoming a public charge. This may be done

by the submission of an acceptable Affidavit of Support (AOS) by

relatives or sponsors in the U.S. The sponsor must demonstrate

willingness and ability to support the potential parolees at an

income level above the federal poverty guidelines until they

become self-sufficient. These affidavits may be filed by a

relative or group of relatives, by a friend or group of friends,

by a community or an organization. In addition, this requirement

may be satisfied by a valid offer of employment at a wage greater

than the poverty level for the size of the sponsored family

concerned.

I have instructed INS officers to be most generous within the

letter and spirit of the law in approving Affidavits of Support

for intending Soviet parolees.

Parole does not carry with it any statutory mechanism to adjust

status and eventually become citizens through naturalization.

However, the proposed legislation on the 'special immigrant

category* also proposes a mechanism for the adjustment of those

13
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parolaes covered by the Attorney General's December 8, 1988,

announcement of this program.

PROcBssmo or rxtugbb cases

We believe that members of this Subcommittee would appreciate a

brief review of some of the kinds of cases which have been

interviewed for refugee status by INS officers in Rome and

Moscow. While we have omitted the names, these cases are

thoroughly representative—both of those being found eligible for

refugee status and those being offered entry into the United

States under public interest parole. The quality of the claims

ranges from cases which are what we all have in mind when we hear

the term 'refugee,' to cases which any one of us could not find

to fit within the statutory definition of refugee.

At one end of the spectmm is the clearly eligible Jewish

'refusnik' case from an area of the Ukraine which has a long

history of anti-Semitism. The family first applied for exit

permission in 1978 and was denied by the Soviet government. The

husband and wife were forced to leave their jobs at that time and

were out of work for two years. Immediately after the first

application to emigrate, their son, who was of draft age, was

summoned to the army. Knowing military service would prevent

their departure on security grounds, he failed to respond.

14
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Authorities promptly sent him to a psychiatric hospital for three

Bonths 'observation.'

Another example of an approved refugee case is a family of

fourteen Pentecostals who had been severely persecuted on account

of their faith. The wife's father had been a Pentecostal

sinister and was imprisoned twice for a total of twelve years for

religious proselytizing. The family had been driven out of their

home and in fact had fled to twenty different towns in various

republics in their unsuccessful quest for religious freedom. The

husband presented court documents demonstrating arrests for

distribution of 'religious propaganda.' Authorities had

initiated proceedings to take the children away from the family

as punishment for attempts to provide religious education.

On the other hand, a Jewish feunily from the eastern republic of

Uzbekistan was found ineligible for refugee status but has

entered the U.S. under the Attorney General's parole authority.

They applied to emigrate from the Soviet Union for the first time

in May 1988 and received exit permission within one month. The

wife's sister had been in the United States since 1978 and had

become a citizen more than five years ago but had never filed an

immigrant relative visa petition on behalf of the applicants, who

stated family reunification as their sole motivation for leaving

the Soviet Union. They were religious Jews, attending synagogue

on holidays and had never encountered any difficulties in

15
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practicing their faith. Their two young sons wore yarmulkes to

the interview, as they do every day when attending their

ethnically-mixed preschool. The husband had graduated from a

technical institute and stated that neither he nor his wife had

experienced any prejudice on or off the job, and that they both

were given the same opportunities and rewards as ethnic Uzbekis.

They had never expressed any political opinion and felt no

disagreement with the Soviet system. When specifically

questioned about anti-Semitism in the Soviet Union, the response

was that they never had experienced it but had heard it exists.

Members of an Armenian feunily found ineligible for refugee status

and offered parole were bom in Iran and 'returned to the

homeland* of Soviet Armenia in 1970. They expressed a desire to

live in America because they had 'capitalistic blood.* After a

tourist visit to the U.S. in 1988, and return to the USSR, they

decided that they wanted the better way of life they had seen.

They had grown tired of life in a society where work is not well

rewarded and wanted to improve their financial circumstances.

They had openly practiced their Christianity and claimed to have

no political opinion because they were 'just working people.*

These examples demonstrate both the range of claims being heard

by INS officers in Rome and Moscow; and, the difficulty in

generalizing from them any presumption of either eligibility or

ineligibility.

16
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INS IMPLEMEirrATZOH OF CURRSHT

POLICIB8 AMD PROCBDORES

Otir Implementation of current procedures has recently come under

unjustified and uninformed criticism from some quarters.

FLnCTUATIMG APPROVAL RATB8

One concern involves charges of fluctuating approval rates,

allegedly attributed to inadequate training of INS adjudication

officers. This is not an accurate statement. The Service has

tedcen the necessary steps to enhance the Icnowledge of its'

adjudicators. Furthermore, let me assure members of this

Subcommittee and the public as a whole that the Service has not.

does not now and will not in the future, set anv quotas or target

percentages in its adjudication of refugee claims. Inevitably,

case-by-case adjudication of refugee applications, even under a

worldwide standard fairly and equitably applied, will result in

fluctuating approval rates.

With this in mind, a conscious decision was made to only

gradually move toward the full implementation of the worldwide

standard in Fiscal Year 1989. Consequently, this standard was

implemented in Rome only as of October, 1988, in Moscow as of

January 1989, and in Vietnam as of February 1989.

17
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We believe that the perception of fluctuating approval rates in

Rome and Moscow is due to the phased implementation of the

worldwide adjudications standard. Since implementation under the

worldwide standard began, the refugee approval rates of Soviets

at both Rome and Moscow have indeed continued to fall to their

cxirrent levels of approximately 60% and 30%, respectively. There

is no basis to estimate future approval rates—it will entirely

depend on the case-by-case determination which will continue to

be applied fairly.

INS refugee officers are specifically trained to perform the

difficult adjudications under a worldwide standard, and we have

continued to improve our training progreun, both in Rome and

Moscow. Most recently, in February 1989, special training was

given to INS officers in Rome and elsewhere on INS interviewing

skills and techniques. Training also focused on the legal

aspects involved with the interview as a decision-making process.

Outside experts have conducted training sessions with INS

officers on various specific aspects of living conditions and

human rights violations in the Soviet Union. Additional legal

guidance is being drafted to assist in the refugee determinations

process and the increasingly important assessment of applicants'

credibility.

18
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As INS voves to inpleoent the President's proposal concerning

additional adjudicators in Rome and Moscow, four-day training

courses are being planned for early May. This special training

course will include sessions on:

-the international context of refugee determinations; U.S.

law and INS refugee adjudications;

-the INS interview as an inter-personal process and as an

adjudicating decision-making process;

-country conditions in the Soviet Union as these affect

Armenians, Jews and Pentecostals; and,

-role-playing of actual interview situations.

Additionally, we have tzdcen steps to establish a continuous open

dialogue with U.S. interest groups, as well as the UNHCR, and

other federal agencies to enstire that the necessary information

is obtained and that country conditions are properly considered.

For exaunple, at a recent meeting between INS and various Jewish

organizations, INS agreed to have such organizations provide

briefings to INS adjudicators in Rome. These dialogues will

enhance understanding the complexities of this situation and

allow us to develop common approaches and necessary operating

procedures for seeking viable solutions within the framework of

the existing laws.

19
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At th« saae tla«, participating private voliintaxy organizations

are also in need of additional training in order to more

successfully execute their responsibilities under cooperative

agreements for case preparation.

As you )cnow, at the request of members of this Subcommittee, the

General Accounting Office, has conducted a review of our

activities in Rome, Vienna, and Moscow. Their findings reflect

the issues which I have just discussed. In a follow-up meeting

with GAO, we were advised that they were satisfied that real

progress was being made in the proper and consistent applications

of standards. A report to that effect, we understand, will be

published in the not too distant future. The INS welcomes the

monitoring of our programs because, from constructive criticism

comes positive action.

CONGRESSMAN MORRISON'S DRAIT LEGISLATION

The draft legislation, while well intentioned, would be somewhat

shortsighted in the long run. It would create a country specific

refugee status apart from the existing program for refugee

admission to the United States. To that end, I believe it would

be unwise to create a separate refugee program for any

nationality or for subgroups within a nationality. The stated

intent of this legislation would be to establish a presumption of

refugee status for Soviet Jews and Pentecostals. The Service

20
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b«ll«v«s that to •stabllsh a prasunption of that magnitude on

behalf of any group would be a contradiction of the letter and

spirit of the Refugee Act of 1980.

The proposed Soviet Refugee Emergency Act of 1989 also would

establish an absolute number of refugees which may be admitted

during FY 1989 and 1990, notwithstanding the annual consultations

with Congress and the Presidential Determination on Refugee

Admissions. Setting ceilings for particular groups in this

manner, including a specified number of Soviet nationals other

than Jews and Pentecostals who would be handled under the normal

refugee procedure, inevitably compromises and complicates the

annual refugee consultations. We must balance the needs of

refugees around the world for resettlement and consider the

capacity of the United States government to support their

integration into United States society. We are prepared to

discuss this major issue further at the upcoming consultations.

THE FUTURE

As we discuss interim measures to cope with current refugee and

immigration problems, we must also look to longer-term policies.

We must plan in a systematic comprehensive manner. Ad Hoc

solutions are simply inadequate.

21
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As the Secretary of State announced, the cooprehensive

Administration-wide review of ciirrent policies is vmderway.

While a resolution has not been reached on all the elements of a

longer-term strategy, some of the options have been identified.

First and foremost, we must continue to insist the Soviet Union

conform to the human rights principles set forth in the Universal

Declaration of Human Rights and other human rights documents.

They must be pressed to continue their movement toward greater

liberalization of their society, permission of greater freedoms

for all their people, avoidance of discrimination on any grounds,

but most particularly on grounds of religion and nationality.

This includes, of course, continued Soviet liberalization of

emigration and travel.

Having said all of this, we must realize that we cannot

assimilate all Soviets that may wish to immigrate into the U.S.

Presently, we are responding to the requests of Soviet Armenians,

Jews and Pentecostals to come to the United States; moreover the

claims of Ukrainians, Baltics, and various other ethnic and

religious groups will undoubtedly be added to the list.

In responding to these challenges, the United States alone cannot

be, and should not be, the only country targeted for Soviet

refugees, nor prospective Soviet emigres. Eiiropean nations and

22
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countries such as Israel, Canada and Australia are already taking

many Soviets.

In the final analysis, we must realize that—after greater Soviet

liberalization of exit permission—not all Soviets wishing to

leave, and able to leave, the Soviet Union will ultimately

qualify for admission or entry into countries of in-migration.

In the long-term, we must work to regularize emigration from the

Soviet Union to better conform with immigration policies and

procedures associated with normal immigration tracks in other

parts of the world. Under this, those Soviets found eligible for

admission into the United States—or, for that matter, into any

other country—would be assured of their ability to exit from the

Soviet Union.

Since October 1988, prospective Soviet emigres have been

requested by the U.S. to register their intent with the U.S.

Embassy in Moscow and wait until after their interview with the

INS before they apply for exit permission and other pre-departure

formalities. We understand from sources within the Soviet Union

that Soviet laws governing the grant of exit permission are under

review, with revisions possible in the near future which might

liberalize current Soviet exit policies and procedures.

23
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We Bust continue to ensxire that adequate refugee numbers and

financial assistance are available to meet the challenges posed

under existing policies and procedures by increased Soviet

emigration. The Administration's emergency refugee consultations

is one step in this process, as is the Administration's proposal

to the Congress for an emergency allocation of $100 million in

supplementary funds for refugee admissions and assistance.

At the same time, we must continue to make use of the Attorney

General's generous offer of public interest parole as long as it

is appropriate, and until it is replaced by another statutorily

defined channel of possible entry of Soviets into the United

States .

COMCLUSION

Thank you, Mr. Chairman and Members of the Subcommittee for the

opportunity to review where we are and where we might be headed

in responding to the challenges of increased Soviet and other

communist-bloc emigration.

24
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Mr. Morrison. First, on the legislation that you have proposed.
Wouldn't you agree that this open political determination, this new

category, while it does address the narrow question of the Soviet

Union, and in particular the religious minorities who traditionally
have been the focus of our efforts with respect to the Soviet Union,
it raises a whole host of other problems and questions along with it

and goes way beyond the immediate problem that faces us? Would

you agree?
Mr. Nelson. Well, I think—yes, I would agree with that. I sup-

pose that your bill would have the same situation, and Mr. Her-

man's too. They all attempt to do something and all raise some
other questions.
Mr. Morrison. But I think the distinction with Mr. Herman's bill

and with my bill is that they are focused on the immediate prob-

lem, and they are short term. They are not the creation of a 5-year

program, wide open, raising myriad policy issues.

Our legislation, and particularly mine, is being criticized for tar-

geting, but we have a targeted problem. We can give ourselves a
worldwide problem by passing your legislation, but right now we
have a targeted problem. We could raise expectations at every em-

bassy around the world. Right now we have raised expectations at

one embassy and with respect to Jews who can leave on Israeli

visas. So it does seem to me that while "worldwide approach" has
been spoken of as a great virtue it has a great risk attendant to it,

that we would have a lot of other waiting lists and waiting lines

and problems in Eastern Europe and God knows where around the
world.
Wouldn't you acknowledge that that is a down side of the propos-

al?

Mr. Nelson. That is certainly a reasonable argument to make. I

think we already have all those pressures, we always have, with

refugees and immigrants, tremendous pressures to come to the
United States. And those will continue and there are a lot more
people wanting to come under both categories, and we have—we al-

ready have those pressures.
The concept of the legislation, it is debatable, obviously. All of it

is. But I think it is a legitimate use, 30,000 numbers for a 5-year
period. Certainly initially the focus was the Soviet situation. It was
a way of getting more people in here from the Soviet Union. What
your bill tries to do, and I think the aim is important—yes, there
will be pressures, of course, by other groups wanting in, but I guess
that is why you have a President elected and Members of Congress
elected that have to deal with these tough things, and we are pre-
pared to do it.

Mr. Morrison. Now, I asked Mr. Moore and he said he didn't
know. Before the August memo, or August letter to Colin Powell
was implemented in a transition period stretching, supposedly, to
October 1, 1988, were we discriminating, in your view, in favor of

refugees or applicants for refugee status from the Soviet Union?
Were we transgressing the Refugee Act in some way?
Mr. Nelson. No, not in my opinion.
Mr. Morrison. Hadn't we made a determination with respect to

certain groups—at least in the Soviet Union, hadn't we concluded
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that at least Evangelicals and Jews in the Soviet Union were sub-

ject to persecution because of their religion?
Mr. Nelson. I think the standard has always been the case by

case. I think as a practical matter, and this is my assessment, is

that obviously, number one, you have smaller numbers coming out.

Probably a lot of those coming out, of course, have gone through a
lot more problems there, and so that most, if not all, were in fact

deemed refugees. But I don't think there ever was any formal pre-

sumption as some have indicated there. So, I think the standard
has always been the same. Whether it has been always applied the
same might be debatable. But I think there h£is not been a change
in the standard.
Mr. Morrison. But you did read off a number of other items that

you might say are preferential to Soviet citizens, to Soviet Jews, et

cetera, in your list. So there are in our application, in the regula-

tory application
—these are all regulations that you were referring

to, they are not in the statute. Those are regulations of INS which
extend to Soviet citizens, and in particular to Jews, more opportu-
nities than others in other countries and other circumstances
would have in the refugee process. Isn't that right?
Mr. Nelson. I think that that is largely the case, as my testimo-

ny indicated. Those procedures have been in place and have been

going on. It is not all INS regulation, it is a number of factors. But
there has been some special treatment there, there is no question
about it.

Mr. Morrison. Well, I mean, I think you argued
Mr. Nelson. And I think that is a point that needs to be empha-

sized. To then have some of the accusations made that somehow we
are, you know, abandoning our humanitarian interests toward So-

viets coming out, I think is just not a proper conclusion.
Mr. Morrison. Now I think you are knocking down the wrong

strawman. I think your point proves too much. It proves that
within the Refugee Act it is appropriate on factual circumstances

dealing with groups to make certain rules that make sense because

things are generally true about groups. Because, in fact, the stand-
ard of persecution is being a member of a group. Religious persecu-
tion is being a member of a religious group, and therefore it may
be appropriate, and the President has directed with respect to Indo-
china at one point, that we say certain things about what happens
to people who belong to groups. And if they come forward and
make two statements, "I am a member of the group" and "I fear

persecution," that they can be approved without more. And if that
was OK in Indochina, why isn't that OK with respect to certain

groups in the Soviet Union?
Mr. Nelson. Mr. Chairman, I think you are really missing the

fundamental point. Is that there still is that foundation of the case-

by-case approval. You can get, as I think Ambassador Moore an-

swered, that you can get a lot of information on conditions that

might be applicable to groups but it does not translate from that
that you have automatic approval by groups. That may be a

premise that you have that I don't think is accurate.
Mr. Morrison. Well, I think—all right. I am not trying to defend

the approach in my legislation. I am trjdng to tailor a narrow re-

sponse not dealing with all the world's problems with this open
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new category which I think has many dangers, but something that

will, in fact, address the emergency. And I suggest that after the

hearing some attention be given to this directive and the language
it uses with respect to Indochina, and we might be able to tailor

something administratively or legislatively that would in the inter-

im, while we decide whether we should have a special category for

the future, get at the problem. And that is the point of my ques-
tion.

Mr. Nelson. We would certainly be happy, Mr. Chairman, to do

that, although I don't think that directive or any other items still

undercut that foundation that there must be a case-by-case deter-

mination.
Mr. Morrison. I think the question is how detailed the factual

basis has to be in those determinations, and therefore how expedi-

tiously they can be conducted among other factors.

Mr. Nelson. Well, we certainly are interested in expediting.

Again, you get caught both ways on that one. If the interview and
so forth is too expeditious, you get accused of doing it too fast. Ob-

viously, you want to be able to

Mr. Morrison. It depends on your approval rate.

[Laughter.]
Mr. Nelson. Well, it is sort of interesting. If you are saying it is

OK to be fast if you approve it but not if you deny it, I think that

raises a question too. You got to be fair and equitable to all people
being interviewed.
Mr. Morrison. It is OK if you make appropriate presumptions

because the use of presumptions in the law is oftentimes an appro-
priate way for expeditious decisionmaking when it is almost always
true, and that I think is the discussion that is appropriate at this

point.
Mr. Smith, questions?
Mr. Smith of Texas. Thank you, Mr. Chairman.
Commissioner Nelson, it is good to have you back, and let me say

that during the 3 years I have been in Congress you have appeared
before committees that I have served on a number of times, and
you have always represented the administration knowledgeably
and articulately, and I appreciate your being here again.
You opened your statement by sajdng that America is a generous

Nation. In fact, probably the most generous Nation in the world
when it comes to admitting immigrants and refugees. And, as I

recall, America admits more immigrants and refugees than the
rest of the world combined.
Mr. Nelson. Yes. I think it is a multiple of two or three times.
Mr. Smith of Texas. Yes. In this morning's New York Times, I

think it was a front-page article that continued on that described
the administration's new proposal for the 30,000 special immi-
grants. In response to criticism of that proposal for the 30,000 spe-
cial immigrants, a representative of the administration made the
comment that they, meaning the administration, wishes that they
could be as generous with other groups as they have been with
Soviet refugees.

Why shouldn't religious refugees from other parts of the world
be granted admission, or be granted refugee status?
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Mr. Nelson. Well, I think, Mr. Smith, that that is a very funda-

mental point. That we really have to treat all people equitably and
under the same standards. If you don't, we have seen that in the

immigration area, it is certainly true in the refugee area, I think

you are going to have a lot of problems, and so that is the effort.

They are human beings. In dealing with it, you have got to deal

with the realities, but clearly the issue needs to be done on a fair

and equitable basis for all.

Mr. Smith of Texas. As I understand it, those Soviet refugees
who are not given, or Soviet applicants who are not given refugee
status are offered parole status. Why is it in your opinion that so

few Soviet applicants are accepting the parole status?

Mr. Nelson. That is somewhat hard to say, and I will give some

figures because I know they were asked from Ambassador Moore
and I think he did cover them. But the figures we for the—well,

this is for the fiscal year starting October 1 to the end of March,
fiscal year 1989, that recommended for parole in Rome, I will

round the numbers off, a little over 2,000; in Moscow, 2,800. But

actually accepting, 2,200 in Rome and 460 in Moscow. So about 500

roughly have accepted so far.

Part of the reason, of course, relates to the benefits, for the refu-

gee is entitled to welfare and other benefits and the parolee is not.

Tied to that, of course, is the need for an affidavit of support. You
need a relative or some group that will support you. And we are

pleased
—though I know some of the groups have some mixed emo-

tions on, yet we are pleased to see some efforts there, to not replace
the Government funding but to supplement it. That is important.
Those are several of the reasons for it. I know some of the groups

are concerned that it is a precedent if you allow somebody coming
in as a parolee, that somehow that takes away from the refugee

processing. We would, of course, say that is not the case. But those

are at least some of the reasons why the numbers have been some-
what low to date on the parole. And also, it is a fairly new pro-

gram. It has only been in effect, you know, 6 months or so, and it

might be something that is building also.

Mr. Smith of Texas. Do you have any evidence that persecution
of Soviet religious minorities has decreased under the so-called

glasnost policy in the Soviet Union today?
Mr. Nelson. That is an excellent question and a hard one to

answer. I think, again, that is one reason you have to go to the

case-by-case situation, as we show in our testimony, those four ex-

amples. There are two examples of fairly clear determination of

refugee status and two we think are fairly clear why refugee status

was not appropriate. Clearly there are people discriminated against

by the basis of religion, persecuted on the basis of religion. It varies

though, as we understand it, in different parts of the Soviet Union,
and obviously different people. It is a large country, very nonmono-
lithic—pardon the language there too. So it varies. I think you just
cannot say that everybody is persecuted or that nobody is. It is

going to vary.
Mr. Smith of Texas. And that is the reason for the difference in

policy today, say, than at some other point?
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Mr. Nelson. Yes. It is not really, again, a difference in policy. I

think it is clear we have had the same policy all along. I think we
have focused on the need to reaffirm the case-by-case approach.
Mr. Smith of Texas. A few minutes ago you talked about the ac-

ceptance of refugee rate in Rome and Moscow. In Rome, as I under-

stand it, there is a high rate of turnover on appeal from those ap-

plicants who have been denied refugee status. What is the explana-
tion for the high rate of turnover on appeal?
Mr. Nelson. First of all, Mr. Smith, there really is no appeal,

being technical. But I think it is important to make this point.
There is no appeal from a refugee determination.
There is the opportunity to file a motion to reconsider, and to us

being lawyers I think that there is a difference. A motion to recon-

sider is based on the applicant or the group supporting them pro-

viding new evidence. Maybe the applicant didn t provide informa-
tion during the hearing initially or whatever, and if they are able

to come back, supply additional information, we receive it, we wel-

come it, we encourage it, and I believe the rate is about 50 percent
on those who have submitted motions to redetermine that we have
turned it around.

I would say that is a very positive thing. That goes to the point
we are flexible, we are open. I know that some argue that, well,
since you have got a 50-percent "turnover" rate that is an indica-

tion you are not doing right in the first place. I would say it is "a

glass half full or half empty" sjnidrome. I think this is an indica-

tion we welcome good—we have also had a problem, I think, in

some cases. We will take our share of heat for problems. But in the

applicants, a lot will come in, not be prepared and not have much
to say. Based on what they say there is not evidence. Maybe then

they talk to one of the interest groups or others, get some help,
come back with more information, and that is good.

So, while our training can improve—I am going beyond your
question a bit, but I think it is appropriate. Our training can im-

prove, yes. But I think the other interest groups working in the
area can do so also, and then we will get a better process.
So there is a flexible system, Mr. Smith. We think a fair one, and

we are pleased to continue that. We are interested in, again, the

proper determination based on the cases.
Mr. Smith of Texas. I appreciate that. Commissioner, I have

some questions that I would like to pose to you by way of Mr. Fish,
and let me do the best I can to decipher his writing and get them
to you.

Is it the Department's intention that the proposed 30,000 special
immigrant category replace the current use of parole, of the parole
system?
Mr. Nelson. Largely, yes. I think the parole was certainly in-

tended as an interim measure. As you know, the Attorney Gener-
al's use—I think it was a question of Mr. Morrison earlier too—was
2,000 a month maximum. So that is the standard, and, of course,
we haven't reached that number but that is available. The belief is

that that 30,000 legislation would basically replace the parole. Yes,
sir.

Mr. Smith of Texas. Will parole continue to be offered to those
who are denied refugee status in the Soviet Union?
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Mr. Nelson. It is now. That is still in effect and will continue.

Mr. Smith of Texas. I mean, I am, you know, presuming passage.
Mr. Nelson. Well, if the legislation passes, again all these things

have to be developed as we go along because parole was meant as

an interim measure again, and a humanitarian one. We think if

the legislation is passed at that point we probably would not pro-
ceed with parole.

I remember one of Mr. Morrison's questions as to when it would
start. I am only speaking for myself, but I would think if Congress
saw fit to pass this legislation very quickly that the administration
would be quite amenable to having those numbers start in this

fiscal year. Again, that is my own thought. That I believe it.

Mr. Smith of Texas. If the legislation passes, do the parolees de-

serve to be special immigrants and have their status adjusted with-

out limitation?
Mr. Nelson. My understanding of the legislation is that is part

of it. That the parolees, because that is one of the negatives on a

parole status. While they are in the country, have a right to stay
here, live here, work here, they don't have a formal status and
they can't move toward citizenship. And, as I have testified many
times, it is our desire that everybody have that ability and, in fact,

pursue it. So my understanding of the legislation is we provide that
all those granted parole can in fact without limitation move into

the citizenship track, adjusting status.

Mr. Smith of Texas. OK, a final question. Although the profile of

individuals applying for refugee status from the Soviet Union has
been the same in recent months, the denial rates have continued to

go up. Is there more of an explanation to that than we have heard
so far?

Mr. Nelson. Well, again, it is always hard when you are on a

case-by-case to analyze the denial rates. I will make a couple of
comments and if, you know, need be, we have several people who
have been involved here in the refugee interviewing process. But,

again, part of it is a function of numbers as more come out, easier
to come out of the Soviet Union. A lot of the refuseniks of the past,
of course, would apply many times and be turned down, have a

very hard time getting out. It is much easier now, so I think it is a
function of numbers. You are going to see some coming out that
don't have those refugee characteristics. That is a part of it. Other
factors just really depend on, again, the facts of the case.

Mr. Smith of Texas. Thank you. Commissioner.
I don't have any other questions, Mr. Chairman.
Mr. Morrison. Mr. Berman.
Mr. Berman. Thank you, Mr. Chairman.
Does this special immigrant status carry with it any funding for

purposes of coming to the United States or for refugee resettlement
within the United States or special immigrant resettlement?
Mr. Nelson. Correct me if I am wrong, my staff. I believe not. I

believe these are coming as regular immigrants, as any other im-

migrant would do. So they are entitled to whatever an immigrant
is entitled to, but they don't have the same refugee resettlement
funds and programs that the refugee has.
Mr. Berman. So this new program is unconnected to any funding

to get here, this is a special immigrant for foreign policy reasons
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who can afford or who has people who are willing to help him or

her get an airplane ticket to come here?
Mr. Neuson. Right. Same as any other immigrant coming into

the United States. Same standard.

Mr. Berman. Do you have any reason to understand why the

denial rate has been going up so dramatically? I mean, you talk

about an overall rate of 85 percent. March is now—what?—68, 67,

69 percent
Mr. Nelson. Yes.
Mr. Berman [continuing]. Approval rate.

Mr. Nelson. Well, we are looking into that because I have had
the same questions. That was, certainly, from the, say, 15 percent
denial rate up to roughly 35 percent is significant. We are looking
into it. I don't have many specifics at this point other than prob-

ably what I had answered to Mr. Smith's question.
I might just add to that because I know some have said, "Ah ha.

There is some game plan here." Not true at all. And I think we
need to look at the fact. And I have no way of predicting what the
denial rate will be in the future.

Mr. Berman. Ambassador Moore seemed to take umbrage at any
suggestion that increased denial rates had any relationship to lack

of money. That there was any relationship among numbers, money
and approval rates. But I have been given some information re-

garding INS rejections of Vietnamese refugees under the Orderly
Departure Program. Historically denial rates were 6 percent; in

February and March of 1989, they were 74 percent and 80 percent.
These are denial rates, by the way, not approval rates. Denial rates

of 74 and 80 percent. And INS offered for those people the same
parole alternative they have offered for people in Rome.

I am wondering if you are familiar with that.

Mr. Nelson. Yes, I am, Mr. Berman. In general terms, any way.
Mr. Berman. Explain this coincidence.
Mr. Nelson. I think, again, we are pursuing a number of ap-

proaches to immigration as well as refugee status and as well as

parole. And I think again, I know there has always been discussion
before this committee and also in the Senate on that issue. As we
move farther and farther from the Vietnam War, some 14 years
now, that obviously you are seeing a shift in the population as be-
tween what earlier were a lot more refugees and now what are a
lot more immigrants. I think that is generally recognized, and I

think, again, maybe we are appl)dng the law better.
Just some figures on that. In the February 13 to 26, the Orderly

Departure Program tripped into Vietnam, these are being proc-
essed directly in Vietnam, not outside, we interviewed some 3,200
people roughly; about 2,000 were applicants for family reunifica-

tion, and 1,200 plus were approved for entry as immigrants; an-
other 800, roughly, interviewed for refugee status; several hundred,
26 percent, were found eligible for refugee status, and the other 74
percent were approved for the parole. But those figures reflect that
a lot of those people are applying and being processed as regular
immigrants.
Mr. Berman. What is being done now—could you be specific on

what is being done now to deal with the backlog in Moscow in
terms of INS personnel going there? First we heard one, then we
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heard two—where are we now in terms of number of INS people

processing there?
Mr. Nelson. Currently in Moscow—you are talking about

Moscow strictly at this point?
Mr. Berman. Yes.
Mr. Nelson. We have two INS interviewers there currently. We

are prepared to send another four, up to six. The President indicat-

ed that and we are certainly prepared to do that as soon as we can.

I happened to be in Moscow
Mr. Herman. By prepared, you don't mean—well, you are plan-

ning to do that?
Mr. Nelson. Well, we are planning and prepared to do it, and we

are prepared as soon as we can get them there. I might mention I

was in Moscow in August 1988. At that time we had just started

the Moscow process. We got the one officer there, and I told Am-
bassador Matlock that we would send two or three interviewers
and other staff as needed whenever they could open up the slots for

them.
We do have a logistics problem there. We, the Embassy. It is a

very tough situation, very small quarters, very limited space for

people in the Embassy, as also for housing. So it has been difficult.

And they have also had their standard of a number of employees,
as the Soviets do here, and that complicates it. In fact, it has been

tough for us to get the slots. We have had to put a lot of people
over there in temporary detail, and that has been difficult. And we
are strongly taking steps and urging State Department to be sure
that they do whatever possible within their limitations to give us
slots

Mr. Berman. You are covering a lot of ground here.
Mr. Nelson. OK.
Mr. Berman. You got two now.
Mr. Nelson. Correct.
Mr. Berman. You are prepared to go, you are planning to go how

high?
Mr. Nelson. Six.

Mr. Berman. Six. Is the problem getting people who are willing
to be reassigned there? Is the problem space in the Moscow Embas-
sy and State Department allotting you that space? Is the problem
something with 0MB in getting some additional approval for per-
sonnel within the INS?
Mr. Nelson. It is a problem of the space, is the primary problem.

That has been the difficulty, and the logistics that go along—and
the slot allocations for personnel. That has been the problem.
Mr. Berman. We do have this empty building there that—no.

[Laughter.]
Mr. Nelson. Yes, but I don't know whether we want to be in

that empty building.
Mr. Morrison. We don't mind if the Soviets hear this. We could

have our interviews there; right?
Mr. Berman. Now that is part of the problem, I think. Actually

that notion of a refugee in applying this definition and you taking
this very traditional approach to determining whether or not or
not they have a well-founded fear of prosecution

[Laughter.]
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Mr. Herman [continuing]. Everything else. That notion of going
and applying for that exit visa puts that person into a very specif

jj

different category apart from anything else. I mean, whether or

not they were a refusenik or whether they had suffered overt acts

of discrimination, I think their situation is worsened by having the

Soviets eavesdrop on their interviews.

So space is the problem and
Mr. Nelson. Space is the problem.
Mr. Berman. And how is this going to get resolved?

|

Mr. Neuson. Well, we are just going to have to be doing a lot

of—we have been doing this for months and I think maybe with

the Presidential directive that we have six people there, that hope-

fully will be the catalyst to move it forward, to get the people in

place as soon as possible.
Mr. Berman. And could you give us the time?
Mr. Nelson. Well, as I say, we are prepared. You know, maybe

we will have to allow a month's time to get the people trained and

signed and all of that, but we are prepared, say, on a 30-day basis

to have up to the six people there if the space is available. They
also have staffing limitations, as the Soviets do here, and that is a

problem. So I don't want to underestimate those concerns. But, you
know, we did start from scratch in August 1988, with the one. We
are at two now. We got another on the way, and we are prepared
to move it up to that six level with the support staff necessary.
Mr. Berman. All right. You mentioned the word "training."

Could you tell us what the training program is for INS officers to

appropriately apply the standard to the people that they are inter-

viewing, and what kind of formalized training program do you
have, what is your evaluation of what State Department provides
your people

—
well, why don't you start with that?

Mr. Nelson. Let me do that, Mr. Berman. And I might ask Kath-
leen Thompson, who is with the Service and who has spent time
over there, possibly to supplement that if you want to go into more
detail on it. She can give you more of that.

First of all, I might just add one general thing. As I said, I have
been here 8 years, and I am not saying this to puff, but I can say
that dedication of the INS officers, whether they are here or in

Europe or wherever they are, is very, very high. I have worked in

private industry. State and local government, private law practice,
and I have never seen higher. So these people work hard, they are

dedicated, they put in long hours, and they mean well, and they, I

think, do an excellent job. And that is important. A lot of it is that
determination.
The training consists of much. They get the country condition in-

1

forniation from State Department and elsewhere. As I mentioned
earlier, we welcome more of that kind of information from the in-

terest groups and others. They get training in interview tech-

niques. They go through mock interviews. They get briefing by—we
have done this in the past and we will continue—outside experts,
their procedures. They learn procedures on monitoring so that—
you know, to try to have consistency. Because I know we hear of
the allegations, sometimes as true as not, of various interviewers

doing different things—and to be sure there is some consistency.
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So it is a whole gamut, if you will. They use videotapes. Of
course, the different reading materials.
Mr. Herman. Do you have knowledge of, given all of this, the

country reports and the different mechanisms to train—to what
extent there is a historical context put into this whole training pro-

gram? And by that I mean the treatment of Soviet Jews very spe-

cifically by the Soviet regime over the last 72 years and in the

early czarist period and with respect to anti-Semitism in the Soviet
Union? Is that a component part of the training program?
Mr. Nelson. It is. It is. I can't give you the extent and depth of

it, but certainly that material is there and that general topic is

there. Certainly our people are well aware of it. And again, that is

one of the areas where we welcome additional information from
the Jewish groups, for example. We would welcome individuals
Mr. Berman. Mr. Chairman, I think it would be interesting for

us to see, to the extent there are video tapes, printed materials
that are given to people. Obviously, we can get the country reports
from the State Department, we don't need those. But for the com-
mittee to see this, just to look at it.

Mr. Nelson. We would be happy to provide that, and we would
welcome any of you and the staff members to participate and sit in
on some of the training sessions, too.

Mr. Berman. That may be interesting. All right. Thank you.
I have no further questions.
Mr. Morrison. A couple of more questions, Mr. Nelson.

First, I would like to, without objection, enter in the record the

August 4, 1988, letter from Attorney General Edwin Meese to Gen-
eral Colin Powell, which is this Meese memo.
[The letter follows:]
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Lt. Ger.eral CnUn Fow«yi
Assistant to the President

for National Security Afjiirs
The White House
Washington, D.C, 20S00

Dear Colin: . . .

' "*

This letter follows-up our.earlier discussions concerning
the processing of Hcscaw ta ruceas and the intaragency group
msering chaired by the NSC on July ID, 1?5S. It has beccne
increasingly apparent that changes r.ust be nade in our Soviet ,

refugee adrr.issions pcogren. tC dSSUra that it operates in
accordancs with existing statutes. Current practices in

processing Soviet enigres a pssir not to confoi-ra with the

|r
acuir£-.ents established bv" "t.is Irjaicration and Naticnali'tv Ac-

ot I'jeO. as adwiniste:
~~ "

.iracr-

_____^ by tr.s Departnient of Justice and the
iTjnigration and K'atural izatior. Service (INS). Froceduras
folloved by the En-ibassy i n Ksscsv must be braucht ints sync with
IKS pro'-- p<^u-rp.q - Additionally, new legislation is needed to

"provide for our ability to facilitate ir-jr-igration outside the
existing imrvigrant,_ refuges, and parole cateoories.

We intend to iwpler:i6n" necessary changes in a vsy that dc=a
not clr:';;> tho door cii any perssn who has been given an
expectation of adr.ission to the United States, and which is
consistent with both the Prssidant's personal coF«T>itaent to
Soviet eaigraticn and cur presant irunigraticn lavs.

To accoicplish the above, as agreed to in the July 13, 19S8
meeting, tvo INS officers are being dispatched to Moscow, Before
this INS processing in Moscow begins, a joint Deoaj^iiignt Oi
justice/Departr^eat Of suXt tchU is nssded outlining the terns
or reterence of the INs mission to Moscow and tha policy
paranieters to be considered whe.i establishing this interim
processing ss well as the transition to consistent and unifora
procedures.

Upon arrival INS will work with tha Embassy in Moscow to <

coordinate the transition to the proper statutory processing of
sov ets seeking to emigrate to tli« United States. All
iuu-nigration officials involved will be as_n^n«s-c.uc ao poss ible, in
^v, 7

w-iiciais involvec VlH be as gangypug ao possium in
^Jtheir apni <c-^^,j^^ oj t_f^e refurp^ Hp^< n ition and will be a fetsntlve :to facts broughttTtHiir attention bv the n,»p ^ rtnent oi gb ate"^an^ o^ner reiiapxe sources. They will give appHrAnec; who may

'
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not fully understiind the rcTJirenents for refC9ee ad^^ission_ell
articulatino their clairis.

Although I cxpoct i" this transition JjeiiOd that the

IT.ajority e>f applicants for refoges aemission will be idxitted, I

cannot predict precisely vhen prcpp.r procedures will be in pUce
or hew nany vill bo adir-itted as reTugees. I can assure you,
houevf.r, that all of then will be ^ivcn the cppcrtunity tor
adnissior.. Ariy not evented refuoea status will be. coasi'dered for

entry .to the United Statss ur.der ay parole auchogity. Tht length
of ti!r.e v^Juirtd fcv this tfar.si:;ioa is unclear. Kcwev«r, 1 hsve
instructed "that this tra.-.siticn nust be completed no later thsn
octcbor 1, 1983. After that dats, I.VS of f ice.rs h ;

"i_r:gtrv"::t?d
to cnifor:r.ly r?cly the r^w'Uire.j^gP.tS Cl

SiatUtQS Voculating i'.rmigration processing.

have been \

)t e:astinc\

Fcllovir.q tha trsr.siticr. period, 1 viil continue to «xarcise
jr.y parole suthori;:y for those individuals not cu5li^ying as

refugees. ^
I.n f.y viev, hovever, tMs should net be cone fpr an',

extended period of time c- for significant n'Jr>b>srs of persons
unless the Adninistration is also simultaneoufily sucportinc a

longer-tors legislative solution. In additicn, us^ ©f percie t.n

this CIV vill require ccnsultstion vith Coni^ress end others.
This vill be undertiken by i:,'S in coc^cration viV:i tht: U.S.
CoOrriinator it): Refugee Xfftirs ?.nc the Dep^rt-er.t c"r state tnd
Health and Hu7?£.-, Servicec.

Because the I'scuired prccadural chan'^es cccld fesulr in a

significant nunbcr cf emicrants broucht in Uhcer the parole
authority, special .atte.'^tion vill have to be given to tht j.-npact
en state ana local qoverr;m°nts. ve viii a'te.-^o: to ensure tha'

Artd

parclees as is

fta^rJVijts s-uoTsprt 1 15 in place fcr parolees bsfore they arrive
to vorx. with other cunci;rr.f:d oy'?ncies, particularly the
Depai-tnent of Kaalth and Kur.an Ser-'ices, tc er.&'vire tr;flt the
_st_atr;s re-w^ive li, ]:.uch Vesehb^.p.rjignt assistance fcr parolees
pcssiSleunc e^r, existing i^jv. if ^t .•>ppPA--& th.^^

v.^^ny nf ^ho<;»

y-^rsons Vin b.a parclcd and that thay vIH .^ ccts.s
p-jblic

I
ar.sigt ancc pro'^rcn';, the Copart^.i^nt of Justice vcuid .nupport ...

'

l sc.;>-.ing on an cxpeJitf;d i;>'.sis, tne statutory authority ?or KKs" to
*Teim.bur?s the staLaa lor ccst; associated with these p6f6l6'°5. '|

Pinal ly, the is.'iviGS which result fXQu, the Current
opportiunity Tor sizable ni:r;bers of Soviet citiions to leave the
Soviet Union and our desire to foCilitate that exit has competed
vith our nood to unifoimly apply our imrai9ration laws. As a
rvisult of this e.-<periencQ it is clear that the Adninistration
r.hould .•.ceH a leijislative rer:edy which would create a new
cftte^ory for 'spucial intc-r<?st ii.vriigrants.

"
Further, it is

apparent that tihangos inside th<a Soviet Union'li:ay be underw~ap
Q;;£;i5h.^ould^ significantly ir-.pact our Jajnigl-allOn pojic'i'es.
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XlanC. Nelson
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Mr. Morrison. It is hard to keep them all straight. But this one
with respect to the implementation of necessary changes, so called,
with respect to the processing, is quite an extraordinary document.
This is a 3-page directive from the Attorney General, and what is

curious is that now we say nothing had to be changed particularly.
I mean, we were not discriminating. We were doing it under the

Refugee Act, and yet this document suggests that what is going
on—it says here that "procedures followed by the Embassy in

Moscow must be brought into sync with INS procedures," so I don't
know.
In any case, did you participate in the formulation of this letter?

Mr. Nelson. I was in involved in the general policy. I can't say
that I was involved in the formulation of the letter, per se.

Mr. Morrison. Well, what was the trigger? What happened?
Why this letter?

Mr. Nelson. I don't know that there was any one trigger. Like so

many things that are are going on, there are many, many issues

and, obviously, I think you might have asked the question earlier,
and I think there were certainly a factor, probably the major factor

but not the sole one by any means, was the fact that we were get-

ting tremendous increase in the number of Armenians applicants,
and I think that was the trigger, and as you note—or a part of it.

As I say, there were other factors, I think again as we are obligated
to do in carrying out our responsibilities: Looking at procedures, be
sure we are doing them right; adjusting to changes going on; obvi-

ously, the increased numbers were a factor. All of these things to-

gether I think is reflected in that letter. It involved consultation
with Secretary of State Shultz, State Department officials general-
ly, and the National Security Council.
Mr. Morrison. One of the things that is said here—to summarize

what the letter says, it says that we are going to have a transition
from August to October 1, 1988, and from October 1 on, after that
date INS officers have been instructed to uniformly apply the re-

quirements of existing statutes regulating immigration processing.
First, I would note that that suggests that they weren't doing it

before that date and wouldn't have to do it until that date. Leaving
that aside, it said:

Following the transition period, I will continue to exercise my parole authority for

these individuals not qualifying as refugees. In my view, however, this should not be
done for an extended period of time or for significant numbers of persons unless the
administration is also simultaneously supporting a longer term legislative solution.
In addition, use of parole in this way will require consultation with Congress and
others.

Now just to get a scale to understand the use of parole and the
use of words, when did the consultation happen and with whom
within Congress or are we just getting to it now?
Mr. Nelson. First of all, Mr. Chairman, my silence shouldn't be

taken as consent to your interpretation of that letter.

Mr. Morrison. I would never make that inference.
Mr. Nelson. I would like the record to be clear on that.
Mr. Morrison. I thought it w£is just an excess of respect.
Mr. Nelson. Just didn't want any confusion here.

[Laughter.]
Mr. Nelson. Give me your last question again. I am sorry.
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Mr. Morrison. The question is, this letter speaks of consultation

necessary for the implementation of the use of parole, and I am
wondering whether it occurred and with whom and by whom, or

whether we are just getting to it now.
Mr. Nei^on. No, I don't think we are getting to it now. As I do

recall, that letter was August 1988, I believe there were consulta-

tions after that time. September, if I am not mistaken. That was I

believe the Secretary of State might have testified. I might be off

on the times. And, of course, we did notify the Congress of that. As
I recall, there were, in fact, consultations. Staff or other members
will have to clarify that point.
But it was not intended that we would wait till now. But we did

inform the Congress what we were doing. I believe consultations

took place, and, of course, we are going down the track as we have

and, of course, have the normal—what?—twice-a-year consultations

in any event.

Mr. Morrison. Was Mr. Berman's statement correct—I think

you confirmed it—that in Southeast Asia with respect to the ODP
program we are now paroling everybody who doesn't make it

through to the refugee status there too?

Mr. Nelson. Basically correct. Those that applied for refugee
status.

Mr. Morrison. I understand.
Mr. Nelson. Again, a lot of them come as immigrants directly.
Mr. Morrison. Right. When did that start?

Mr. Nelson. Roughly the same time frame, I believe.

Mr. Morrison. Is there some document that is the origination of

this policy? I mean, this is kind of unusual. I would say that there
are a lot of Central Americans who would be quite willing right
now in South Texas to accept parole status when asylum is denied.

Is there some reason that we have selectively implemented the use
of parole for people who do not meet the definition of refugee but
we have locked up in South Texas Central Americans who are in

the same boat?
Mr. Nelson. As far as your question on the document or any-

thing relating to that, I don't laiow. We will have to locate it if

there is anything.
Mr. Morrison. Well, I would like to see whatever there is that

originated this policy.
Mr. Nelson. I think on the parole situation, again, we are

trying
—these are overseas processing. I think there is a distinct

difference between the overseas refugee processing to which there
is no appeal by anybody beyond the determination as opposed to

the asylum process where they have the full gamut of U.S. immi-
gration law and even into the judicial system.
Mr. Morrison. It seems that cuts the other way. Those people

are already here, they are going to be here for an extended period
because of all of that, and we could extend them parole. I don't
know whether that would be a good policy or bad one. But I would
suggest that this difference is tied up in politics and the difference
is tied up in expectations that paroled people in large part can't get
here if they are given parole overseas.
Mr. Nelson. Well, I don't think there is any merit in that con-

clusion at all. If parole is offered, we indicate that it is an interim
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kind of measure. It is not something that the law favors. As I

recall, when the Refugee Act of 1980 was passed it was to do away
with a lot of prior parole programs. We recognize that, and we
agree that parole is not a long-term kind of thing. Again, it is that

glass half full or half empty analysis. You seem to feel it is half

empty. I would say it is half full. We try to use the parole author-

ity as a bridge in these cases such as in the Soviet Union and a few
other areas. That was the intent and attempt. So it is intended as a
limited thing, but we think a positive one.
Mr. Morrison. Well, with all due respect, I agree with you that

parole is a positive response to a mess, but the question is whether
the mess had to be made in the first place; and that, really, I think
is our difference of opinion.
Mr. Nelson. Well, I certainly wouldn't agree at all

Mr. Morrison. No, I know you wouldn't.
Mr. Nelson. And again, I think if you look at a lot of the statis-

tics in my testimony, the fact we had 20,000 Soviets last year com-

pared to in the hundreds 2 years ago, we have done a lot. We will

continue to do a lot, and all these programs we have, including
parole, have attempted to deal with it, but at the same time recog-

nizing you can't necessarily call everybody a refugee when the
facts don't justify it and that that is a significant long-term issue
for the Congress and the administration to deal with.
Mr. Morrison. Mr. Moore was asked whether it wasn't appropri-

ate that we have more refugee slots for Central America, and Mr.
Moore said we don't have a refugee problem with respect to Cen-
tral America essentially. Now we have lots of people coming across
the border in an illegal fashion and seeking the same status in

legal terms as a refugee, except for the fact that they are seeking it

within the United States rather than somewhere else.

Do you agree with the assessment that additional numbers allow-

ing people in an orderly fashion to apply for refugee status within
Central America would not be some kind of a response to the Cen-
tral American problem?
Mr. Nelson. Ambassador Moore was so good at bumping ques-

tions to me he was probably smart enough to leave.
Mr. Morrison. You want to bump it back, but he already an-

swered it. He said wasn't needed. So I am just asking you whether
you agree.
Mr. Nelson. I really, honestly, would defer to him on the recom-

mendations. I think, you know, we have discussed and, of course,
had a hearing a few weeks ago on the Central American issue. We
think we are handling that properly, and you probably don't agree,
but by and large these are not refugees. I think that is the common
understanding and, in fact, the facts.

Now the issue should we do more processing of refugees in Cen-
tral America is an honest matter for debate, and I can't really go
beyond that as to say whether there ought to be more numbers or
not. That is certainly a viable possibility when and if we got there.
I would just be expanding a little bit, but I think the plan that Sec-

retary of State Baker worked out with the congressional leadership
looks like a very solid one, and I think inherent in that was, in

effect, we don't expect as a fundamental issue a flow of people ille-

gally from South America. They need to resettle, either repatriate
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or resettle in the area down there. I think that is a fundamental

policy that the United States should be pursuing, and I am pleased
to see that inherent in that policy.
Mr. Berman. If the gentleman will yield?
Mr. Morrison. Yes.
Mr. Berman. The flip side of that is that our policies prior to this

time did create that flow.

Mr. Morrison. His silence is not taken as assent in this case

either.

[Laughter.]
Mr. Nelson. Please note that. If my job security was delicate

before, it could be seriously in jeopardy. i

Mr. Morrison. Just three more quick questions, and that is, '

number one, we are about to hear testimony from GAO about their

findings with respect to the adjudications going on in Ladispoli at

this point, and I would just ask you what is your level of confidence
about the effectiveness and the accuracy of those adjudications at

this point? \

Mr. Nelson. I will stand by my earlier statement that I, again
from my personal experience, think our people are doing an excel-

lent job overall, £ind try hard and do well, and I think that is true
here. These adjudications can be difficult. I have sat in and listened

to some. They are difficult, but we have to deal with human beings
and I don't know anybody who works harder or is better prepared
than ours.

We can improve on that, no question about it. But I don't think

you can say that because the denial rate changes that that is inher-

ently an indication that they are not doing the job right. Again,
some could argue the other way: You are approving too many who
shouldn't. So we can improve, we will improve. There have been
staffing

—and now that Mr. Frank is back he will no doubt ask me
some questions on Rome. But staffing has been a problem and I

think we are prepared to remedy that.
|

It is a combination of all of these things. I do think, to answer '

your question, Mr. Chairman, that I do have good confidence in our
people who do a fair and reasonable job. i

Mr. Morrison. You spoke of the 50-percent reversal rate and
analyzed that for us with respect to Rome. With respect to Moscow,
is there the same reconsideration available to those applicants in ,

Moscow?
Mr. Nelson. I am sure there is. I don't know the rate.
Mr. Morrison. I would take it that there is a difference in

Moscow. That there is not the same support of organizations avail-
able to individuals to file for reconsideration. Would that be a fair

expectation?
Mr. Nelson. Again, the other groups could probably answer that

better than I can. There are certainly representatives of different

groups in Moscow. Maybe not in terms of numbers as in Rome, but
I think now people are there from different groups and certainly
are available to our people.
Mr. Morrison. Final question. With respect to the proposed leg-

islation, the 30,000 numbers, have there been discussions or is

there an understanding about how one would distribute that

among competing groups like the Armenians and—you talked
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about all those groups—the Armenians, the Baltics, the Ukraini-
ans, as well as the Jews and the Evangelicals. You just did in one
country what you could also then multiply by group and country
across the world. Has there been any thinking given to how you—
because I think you are going to have a lot more than 30,000 appli-
cants in any sense of the word or even with any country that is

designated. That there will be more than the number available as
there is with every category we have talked about.
Mr. Nelson. I would agree with you, Mr. Chairman, there will

certainly be a lot more than the numbers. It is a little like Mr.
Berman bill and on the lottery. Obviously, the numbers wanting to

come are huge compared to the number of slots available.
I am confident there has been no analysis or discussion or any

predetermination of how would you would
Mr. Morrison. So you don't know if you are going to do a lottery

or you are going to do some judgments or—you don't know?
Mr. Nelson. I don't think it would be a lottery because I think,

obviously, you would have to do something differently, some differ-

ent approach. But again, we recognize there will be a lot of pres-
sures. You are absolutely right on that. In fact, within the adminis-
tration when that was debated that was one of the reasons. There
would be too much heat on, whether it is the President or the Sec-

retary of State or the Attorney General or whoever are on that.

But, you know, we do get paid for making those tough decisions
and we think it is a remedy that makes some sense. But there has
been no determination of how that would be divided up.
Mr. Morrison. Thank you. Mr. Frank, do you have any ques-

tions?

Mr. Frank. I do. Rome. Yes, sir.

Mr. Nelson. In Rome we have that are heading over there right
now and will report next Monday, the 10th, seven INS employees.
That includes three officers, of which two are fluent Russian speak-
ers; two other personnel fluent in Russian to serve as interpreters;
and two clerical personnel, including one from my office, they note
in here.
Mr. Frank. Explaining why that wasn't typed so well.
Mr. Nelson. Yes. Right.
[Laughter.]
Mr. Nelson. So they are en route and will report to duty

Monday, April 10.

Mr. Frank. Thank you. I appreciate both the content of the
answer and, given this morning's discussion, the fact that I got one.
I am equally appreciative of both.
You mentioned to Mr. Berman I gather that the Moscow place-

ment is dependent on there being Embassy space made available.
Mr. Nelson. Correct.
Mr. Frank. I can guarantee you that they will hear very soon

from Mr. Dymally and Mr. Oilman, who are the Chair and ranking
members of the appropriate subcommittee of Foreign Affairs, and a
number of us, and I cannot imagine that they will not make the
space available. But we will certainly undertake to help with that.

Also, I understand, it seems to me we are somewhat deficient be-
cause we haven't funded your agency at a level that is sufficient to
all of your obligations. I have got some concerns about the antidis-
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crimination provision of IRCA. We are sending people there. And I

just want to acknowledge that we can't keep asking you to provide
more people somewhere without us putting more into the other end
of the funnel. But I do appreciate that.

The additional personnel that we are getting there very quickly,
will that be able, basically, to get rid of the backlog? I know we are

not going to be able to turn these around overnight, but will that

get rid of the backlog?
Mr. Nelson. My understanding, Mr. Frank, is yes. The idea is

with that staff plus the ones there that this will enable us to turn
the current backlog around quickly.
Mr. Frank. Let me just go back. On the Nicaraguan situation, I

gather you are saying that the result of this latest agreement is

there is not going to be any increase in Nicaraguans, we think,

wanting to come here? On the Nicaraguan situation?

Mr. Nelson. If I am understanding what Mr. Morrison has asked
me is whether—if I am off target, please correct me—whether
there would be more refugee numbers for Central America.
Mr. Frank. Right. More Nicaraguans coming.
Mr. Nelson. Yes. Well, all of Central America. And I think, as

Ambassador Moore indicated, I don't believe they were calculating
additional numbers.
Mr. Frank. Thank you. As I understand it, we are now going to

be running the largest federally funded homeless shelter anywhere
in the hemisphere in Honduras, and we are providing them a little

transitional housing and we don't know where they are going to

make a transition to. So my own sense is that by the next fiscal

year—not in this fiscal year, but as I read that I would agree with

you as to this fiscal year. But my sense would be as of the next
fiscal year we might get some more.
Let me just ask one Igist question in terms of the—and I apolo-

gize. If this has been answered, tell me. As I said, I have got to be
at the Banking Committee as well. The lower acceptance rate for
Soviet Jews, have we got an explanation of what it is in the Soviet
Union that has resulted in that? I assume that the change is not in
the applicants but in the society from which they are applying.
That that is the general argument. What is it in the Soviet Union
that has led to that reduction in the acceptance rate?
Mr. Nelson. We did discuss it somewhat and I will make
Mr. Frank. All right. Then I will withdraw that.
Mr. Nelson. No, that is all right because you did have a little

new element to it. First of all, we are tr5dng to analyze it better, £is

I mentioned earlier. The overall acceptance rate in Rome since the

beginning of this fiscal year is 85 percent. In the last month, the
month of March, it did drop to 65 percent, rounding it off. That is a
fairly significant jump in denial rate. We are looking at it, so I

can't really give you an answer.

Certainly part of it is related to the numbers of people coming
out. Some of the tougher cases in terms of refuseniks and the prob-
lems came out earlier and were more easily documented. Now it is

a lot easier for people to exit the Soviet Union. They can go and
get an exit permit very quickly and leave. So it may well be they
decide to leave and leave, and then you maybe don't have the same
refugee claim as before. So there I think is a change in population.
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It is better for somebody from State probably to analyze the

question of internal Soviet situations. I think we can all indicate

there have been some positive changes and we hope that they con-

tinue. I don't think anybody, and certainly not myself or INS,
would want to give any impression that we think everything is

wonderful there and all discrimination or persecution problems are

over. I know that is not true. We are pleased with the progress and
we hope, all hope that it continues.

Mr. Frank. Last question. Commissioner. All of us would want to

wait until this is resolved in terms of getting the flow going again.
When this is resolved we will have a certain number of people who
were allowed in here on parole authority because they didn't need
the money and they were otherwise pushed. Several of us think
that at the time when we have resolved the general question we
should examine allowing them to switch from the parole track to

the refugee track. Would that seem a reasonable thing? Could we
count on the cooperation of the INS in looking at those cases and

providing a mechanism by which people could convert parole status

so they could get into what would ultimately be a citizenship
track?
Mr. Nelson. Well, basically yes, except you said convert from

parole to refugee.
Mr. Frank. From parole to

Mr. Nelson. To immigrant. Parole to immigrant, we agree with
that.

Mr. Frank. I will take it directly from parole to registered voter.

I mean, I don't mind
[Laughter.]
Mr. Nelson. But, no. The concept, absolutely. And that is part of

the legislation that those people already given parole will be able

to adjust status to the citizenship track. We realize that is one of

the problems with the current parole thing, and we fully agree
with that bottom line result.

Mr. Frank. I yield to the gentleman from California.

Mr. Berman. Is it my own time?
Mr. Frank. Yes, I will give you your own. I just wanted—Mr.

Smith, do you have further questions?
Mr. Smith of Texas. No.
Mr. Morrison. OK.
Mr. Berman. You mentioned, or Mr. Frank mentioned the anti-

discrimination provisions. I am just wondering, since you are testi-

fying in part on my bill, and understanding that the money would
not be coming out of INS services, what do you generally think
about the idea, given the GAO report, and the need for outreach
and education for employers on the provisions of the Frank amend-
ment, of some additional funds to provide that kind of outreach
and enforcement of the antidiscrimination provisions, of employer
sanctions, and allowing SLIAG money, where States decide to do

so, to be used to help disseminate information about those antidis-

crimination provisions out of their State funds as well?
Mr. Nelson. Let me answer it generally, Mr. Berman. Certainly

the idea of the antidiscrimination provisions are important and
some additional funding could be used. There is no doubt about it.
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Now where you might get it and so forth, I guess that is another

issue.

I might indicate, though, I have been spending quite a bit of time

personally meeting with the Office of the Special Counsel. We had
a meeting with the AFL-CIO the other day on this issue, with the

Civil Rights Commission just a few weeks ago. There is a lot going

on, and I hope we have provided it—and if not, can—to the com-
mittee of all that is going on by INS and by the Office of the Spe-
cial Counsel to get information out on the antidiscrimination provi-

sions. So a lot is going on.

Mr. Herman. I have the sense that the Office of the Special
Counsel feels they can use some additional resources.

Mr. Nei^on. I think they could. There is no doubt about it.

Mr. Frank. If the gentleman will yield? That is my understand-

ing from the Office.

Mr. Nelson. But I don't want to give the impression that be-

cause, yes, more funds could be used, that nothing is being done or

the message isn't getting out or the cases aren't being processed. I

think actually a lot is happening.
Mr. Frank. Or that the amendment wasn't unnecessary in the

first place.
Mr. Nelson. No, I don't say that either, Mr. Frank.
Mr. Herman. OK.
Mr. Nelson. Or that it isn't a fine idea to do what we are trying

to do here. It is a fine idea, I think. And I think it is working well.

I think you ought to be proud, and we are proud of the role INS is

playing, and I think that the job that the Special Counsel has done
to make that provision workable, as well as the implementation of

sanctions.
Mr. Morrison. Commissioner Nelson, thank you very much.
Mr. Nelson. Thank you, Mr. Chairman.
Mr. Morrison. Appreciate it.

Mr. Morrison. Our next panel will be representing the GAO:
Nancy Kingsbury, Director, Foreign Economic Assistance Issues,
who will be accompanied by Dave Martin, who is Assistant Direc-

tor of Foreign Economic Assistance Issues, National Security and
International Affairs.

The committee is not in recess, so, you know, those people who
are not interested in hearing what our crack investigators from the
General Accounting Office have to say about what is really hap-
pening should leave quietly.
Mr. Herman. Mr. Chairman.
Mr. Morrison. Yes.
Mr. Herman. Could I use this moment of quiet leaving to ask

unanimous consent to be included as part of the record of this

hearing a report called "The Refugee Status for Jews Immigrating
from the Soviet Union: The Need for a Congressional Response to

the Crisis in Ladispoli," put in by the Soviet Jewry Legal Advocacy
Center of the Union of Councils for Soviet Jews.
Mr. Morrison. Without objection, it will be entered in the

record.

[See p. 303.]
Mr. Morrison. Ms. Kingsbury, thank you for being here.

[Witnesses sworn.]
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Mr. Morrison. Your written testimony will be included in the

record, and please summarize for us what you found in your inves-

tigation,

STATEMENT OF NANCY KINGSBURY, DIRECTOR, FOREIGN ECO-
NOMIC ASSISTANCE ISSUES, NATIONAL SECURITY AND INTER-
NATIONAL AFFAIRS DIVISION, GENERAL ACCOUNTING OFFICE,
ACCOMPANIED BY DAVE MARTIN, ASSISTANT DIRECTOR FOR-
EIGN ECONOMIC ASSISTANCE ISSUES

Ms. Kingsbury. Thank you, Mr. Chairman. I will do that as

briefly as I can since this does seem to be going on here today and I

am sure you would like to get to some of the questions.
The General Accounting Office initiated a review of the Soviet

refugee applicants to identify U.S. policies toward Soviets applying
for refugee status in the United States and to examine the proce-
dures for processing their applications. In addition to work at the

State Department, the Justice Department, and the Immigration
and Naturalization Service in Washington, we traveled to Rome,
Vienna, and Moscow to obtain firsthand perspectives on processing

procedures and conditions in Europe. And I have brought Mr.
Martin with me today in part because he was part of the team that

went on that trip.
It has been a longstanding U.S. policy to accept all Soviets wish-

ing to immigrate to the United States. After fiscal year 1980, when
over 28,000 Soviets entered the United States as refugees, the flow

diminished through 1986. It began growing again in 1987, and in

1988 over 20,000 gained admission.
State Department officials estimate that 90,000 to 100,000 Soviets

could apply for refugee status in fiscal year 1989 because of the

loosening of conditions in the Soviet Union which have been dis-

cussed in some detail this morning. About 50 percent of the appli-
cants are expected to be Jewish, with the remaining 50 percent
Pentecostals, Armenians and others.

To accommodate this increased flow, the administration has sub-

mitted a request for a $85 million supplemental budget authority
and 18,500 additional numbers. The larger number that was used
this morning includes funding admissions that were already avail-

able. These allocations, if approved, coupled with the 25,000 al-

ready approved will provide for 43,500 Soviet refugee admissions in

1989.

We found that until 1988 INS's processing of Soviet applications
resulted in virtually automatic approval. However, in 1988, as you
have noted, the processing procedures changed. According to the

figures that we got from INS, there have been a total of 4,919 of

the 18,487 applicants who have been interviewed as of March 31

were denied refugee status. That is about 27 percent, in this fiscal

year. While the denied applicants have been offered humanitarian
parole, as has been discussed, relatively few have either been will-

ing or able to accept it. According to the figures again we got from
the same source, the 482 of 4,919 Soviets offered parole have ac-

cepted the offers.

During our work in Rome and Moscow we found various incon-

sistencies in the manner in which individual refugee cases were ad-
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judicated. Several factors contributed to these inconsistencies. One
is the shifting in guidance, which has already been referred to,

which began with the Meese-Powell memo in August 1988 and now
is being carried out under basically the same guidelines that apply
elsewhere in the world. This has led to some people probably being
approved earlier in that time period that might not be approved
today.
We also found a lack of knowledge among the INS officials in

Rome and Moscow about Soviet country conditions and the treat-

ment of specific ethnic and religious groups in the Soviet Union.
We noted differing interview approaches which affected the quality
and type of available information upon which to base adjudication,
and we think the tremendous volume of refugee applications is a

contributing factor since it puts an enormous amount of pressure
on the time allotted for processing these cases.

To their credit, INS and consular officials both in Europe and in

Washington agree that cases were not being adjudicated as consist-

ently as they should have at the time we were there, and INS has
taken a number of actions, some of which Mr. Nelson has de-

scribed, to bring greater consistency to the adjudication process,
and we assume that things will get a little bit better.

And with that I will stop and let you get on with your questions,
Mr. Chairman.
Mr. Morrison. Thank you very much.
[The prepared statement and summary of statement of Ms.

Kingsbury follow:]



141

Prepared Statement of Nancy P. Kingsbury, Director, Foreign EJconomic
Assistance Issues, National Security and International Affairs Division,
General Accounting Office

introduction

Mr. Chairman, Members of the Subcommittee:

It is a pleasure to be here today to summarize the preliminary

results of GAO's review of the processing of Soviet refugee

applicants.

The objectives of this review were to identify U.S. policies toward

Soviets applying for refugee status in the United States, and to

examine the procedures for processing their applications. The

scope of our work included reviews of pertinent legislation,

regulations, and files pertaining to refugees, as well as indepth

interviews with State Department, Justice Department and

Immigration and Naturalization Service officials, and

representatives of voluntary agencies working with Soviet refugee

applicants.

To obtain first-hand perspectives on processing procedures and

conditions in Europe we visited Rome, Vienna and Moscow during

February to observe refugee processing. We worked approximately 8

to 10 days in each location and met with officials and

representatives of all U.S. and voluntary agencies involved in

Soviet refugee processing. We observed the process from arrival

through departure to the United States, including monitoring INS

interviews with refugee applicants in both Rome and Moscow.
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Soviet Refugee Applications
Have Grown Dramatically

The last major Soviet emigration to the United States occurred

almost 10 years ago when, in fiscal year 1980, approximately 28,400

Soviets entered the United States as refugees. For the following

seven years, fiscal years 1981 through 1987, relatively few Soviets

were permitted to emigrate. However, according to State Department

officials the success of U.S. and world community efforts to

encourage more open Soviet emigration and changing circumstances in

the Soviet Union, an increasing number of Soviets have been granted

permission to emigrate since late 1987. In fiscal year 1988, over

20,400 Soviet refugees were admitted to the United States, an

almost six-fold increase over 1987 admissions, and the Department

of State estimates that 90,000 to 100,000 Soviets may apply for

refugee status during fiscal year 1989.

Currently, 25,000 refugee admissions have been allocated for fiscal

year 1989. These allocations will not be sufficient for the

anticipated number of refugees and, as a result, the Administration

is preparing a supplemental budget request for $85 million and a

request for 18,500 additional admissions.

The dramatic increase in the number of Soviets applying to emigrate

and changes in U.S. practices for processing the applications have

raised concerns and resulted i.n the introduction of legislation,

such as the Soviet Refugee Emergency Act of 1989 and the Emergency

Refugee Act of 1989.

2
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U.S. Policy Toward Soviet Emigrants

It has been a long-standing United States policy to accept all

Soviets wishing to emigrate to the United States. Historically

this policy objective has been carried out through various

practices, such as providing sufficient allocations to the Soviets

to accommodate the expected emigration levels, supporting Soviet

Jews' freedom of choice in selecting their resettlement country,

and according nearly automatic refugee status to Soviet

applicants. In addition, the United States has been providing

funds for the care and maintenance of the Soviet refugee

applicants while they are being processed for admittance to the

United States.

These practices, some of which are also extended to other

nationalities, have essentially accorded preferential treatment for

Soviet refugee applicants vis-a-vis non-Soviet applicants for

admittance into the United States. The result has been that almost

all Soviets not otherwise ineligible or inadmissable have been

admitted as refugees.

During the past year, several changes have been made in the

processing of Soviet refugee applicants, including discontinuing

the practice of granting presumptive refugee status to Soviets and

limiting the period of time the United States will reimburse
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voluntary agencies for the care and maintenance of Soviets awaiting

admission into the United States.

Practice of Presumptive Refugee Status Ended

The most significant and controversial change has been the

decision to discontinue the practice of according presumptive

refugee status to all Soviets. In August 1988, based on policy

guidance from the Attorney General, INS began to move toward case-

by-case adjudications for Soviets in accordance with worldwide

adjudication standards. As a result, Soviets are being denied

refugee status. A total of 4,919 Soviets have been denied refugee

status from October 1989 through March 31, 1989. Initially,

guidance provided that adjudications continue to be "as generous as

possible" for Soviets but subsequent guidance emphasized the

importance of uniformly applying worldwide standards. Although

every Soviet denied refugee status is offered humanitarian parole

into the United States, most are unable or unwilling to accept the

offer. Thus, not all Soviets desiring to resettle in the United

States will be able to do so. Refugee status requires that the

applicant demonstrate that he or she has suffered persecution, or

has a well-founded fear of persecution, while parole status is

granted as a humanitarian offer and does not require a

demonstration of persecution.
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Impetus for Change in Adjudication Practice

Mr. Chairman, Committee staff have asked us to determine the

impetus for the change in INS refugee processing procedures. State

Department and INS officials informed us that when attention

became focused on the increasing flow of Soviet emigres, the issue

of the applicants' qualifications for refugee status surfaced and

it was determined that changes had to be made to bring the Soviet

refugee admissions program into conformance with the requirements

established in the Refugee Act of 1980. According to INS

officials, INS officers historically had expressed concerns about

not adjudicating Soviet refugee applicants in the same manner as

non-Soviet applicants, and that these concerns were heightened as

it became easier for Soviets to emigrate toward the end of 1987.

These concerns were particularly relevant to the Soviet Armenians

who, according to INS and consular officials, were being granted

refugee status although many were making no claims of persecution.

INS and consular officials reported that many Armenians seeking to

emigrate were economic rather than political refugees.

According to INS and State Department officials, the Refugee Act

requires INS to make refugee determinations based on an applicant's

ability to establish that he or she, as an individual, is a victim

of persecution on account of race, religion, nationality,

membership in a particular social group, or political opinion, or
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has "a well-founded fear of (such) persecution" if he or she

remains in, or returns to, the country of .origin.

As your staff requested, we have reviewed the Refugee Act of 1980

and a 1981 Justice Department Office of Legal Counsel

interpretation of the law. As we read the Act, it requires that a

finding be made in each individual case that the applicant is

either a victim of persecution on the basis of race, religion,

nationality, social group or political opinion, or has a well

founded fear of such persecution. We find nothing in the Act,

however, that would prohibit INS, in making such determinations on

individual applicants, from recognizing that there may be special

circumstances when certain groups as a whole are the targets of

persecution. And, in fact, the 1981 interpretation of the Act

states that, while applications for refugee status should normally

be considered on a individual basis, it suggests that the law

allows considerable discretion in the means by which these

determinations are made and does not foreclose application of

commonly known circumstances to people falling within particular

groups. As an example, the Opinion stated that when it has been

shown that a particular country persecutes all individuals with

particular political views, it would not seem necessary to require

that fact to be proved individually in each and every case.
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Denial Rates

Table 1 shows the number of Soviet applicants processed during the

first 6 months of fiscal year 1989 and the overall denial rates by

location. The first refugee denials in Rome, where most Soviet

Jews and Pentecostals are adjudicated, occurred in late October

1988. The denial rate has fluctuated monthly as seen in the two

charts attached to our testimony. In Rome, the denial rate was

over 11 percent in January, 19 percent in February, and almost 36

percent in March 1989. There have been fluctuations in Moscow as

well, where the majority of the cases processed to date have been

Armenians. In January the Moscow refugee denial rate was 45

percent, up to 71 percent in February and was 85 percent by the

end of March.

Table 1: Soviet Refugee Processing During Fiscal Year 1989 Through
March 1989

Location Interviews Approvals Denied Denial Rate

Vienna/Rome 13,856 11,783 2,073 15%

Moscow 4,631 1 ,785 2,846 61%

Totals 18,487 13,568 4,919

Inconsistent Refugee Adjudications

During our work in Rome and Moscow, we found various

inconsistencies in the manner in which individual refugee cases

were adjudicated. As discussed above, the changes in the

adjudication procedures since August 1988 have resulted in more

stringent adjudications. As a result, denial rates have increased

7
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steadily since the beginning of fiscal year 1989. Also during

fiscal year 1989, there have been a significant number of cases in

Rome where INS officials' initial determinations were reversed upon

reconsideration, suggesting that many cases were either not

thoroughly or correctly processed. (A total of 208 of 415 cases

have been reversed as of March 31, 1989) We also found

inconsistencies in the depth of interviews and types of questions

asked by the INS interviewers. Finally, we were told that INS in

Rome is reexamining its denial decisions on all Pentecostals'

applications to determine if the decisions were appropriate,

because an unexpectedly high denial rate as of January for this

group could not be adequately explained in view of the widely held

belief that many Pentecostals are persecuted in the Soviet Union.

Several factors appear to contribute to the inconsistent

adjudications. First, guidance provided INS officers has changed

as INS has phased in case-by-case adjudications. INS initially

recommended that INS officials be "as generous as possible" in

their applications of the refugee definition. Subsequent guidance

has encouraged that Soviet refugee determinations be adjudicated

under uniformly applied worldwide standards. This has resulted in

stricter interpretation of refugee eligibility for Soviets.

Second, we found a lack of knowledge among some INS officers about

Soviet country conditions generally, and the treatment of specific

ethnic and religious groups in the Soviet Union. We also noted

8
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differing interview approaches which affected the quality and type

of available information upon which to base the adjudication. We

believe that additional INS officer training and increased sharing

of information on country conditions between State and INS would

help alleviate this problem.

The tremendous volume of refugee applicants, which is taxing

voluntary agencies' and INS' ability to properly prepare and

adjudicate cases expeditiously is also a contributing factor. This

is a resource problem caused by a shortage of staff and limited

physical capacity to process refugee applicants.

INS and consular officials, both in Europe and Washington, agreed

that cases were not being adjudicated in a consistent manner. In

fact, during our visit in Rome, INS held a training program aimed

partly at achieving greater consistency. Subsequent to our visit,

INS held a seminar on Soviet Pentecostals and, we were told, they

have scheduled a similar session on Soviet Jews to increase INS

officers' knowledge of Soviet country conditions. We were also

told that meetings have been held recently in Washington among INS,

Justice, and State Department officials to see what further can be

done to bring about greater consistency in the adjudication

process.
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Most Denied Soviets Do Not Accept Parole

All Soviets denied refugee status are offered humanitarian parole

into the United States. However, because parole status does not

include resettlement assistance, an affidavit of support from a

relative or sponsoring organization in the United States must be

filed with the INS to show that the parolee will not become a

public charge. Also, parole status is not as attractive as

refugee status. Although parolees can remain in the United States

indefinitely, they are not permitted to apply for citizenship or

any financial assistance from the Federal government for migration

or resettlement programs.

We found that most Soviet applicants in Rome and Moscow who were

offered parole were either unwilling or unable to accept. For

fiscal year 1989 through March 31, 1989, only 22 (1 percent) of

2,073 applicants denied refugee status in Rome had accepted parole,

in Moscow, as of March 31, 1989, only 460 of the 2,846 (16 percent)

denied refugee status had accepted the parole offer. While we

were in Rome, some voluntary organizations were advising denied

applicants against accepting parole in the hope that their status

would be reversed. In Moscow and Rome, many could not obtain

affidavits of support because they had no relatives in the United

States, or those relatives they had were not financially willing or

able to support them. A U.S. official in Moscow estimates that

only 50 percent of the Soviets denied refugee status in Moscow will

be able to accept the parole offer.

10
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GAP Comments on Proposed Legislation

Two bills have been introduced in this Committee, the "Soviet

Refugee Emergency Act of 1989" and the "Emergency Refugee Act of

1989." Although both bills would provide for additional Soviet

refugee admissions, there are differences between them with

respect to their funding and to whom the admissions apply.

The "Soviet Refugee Emergency Act of 1989" reinstates the policy of

presumptive refugee status for Soviet Jews and Pentecostals and

establishes admission ceilings for fiscal years 1989 and 1990. The

Emergency Act of 1989 will leave current law unchanged concerning

the adjudication of refugee status, but would provide additional

refugee admissions for Soviets.

-Granting presumptive refugee status significantly raises the

expectations of U.S. resettlement for a large number of Soviets.

Estimates indicate that as many as 2 million Jews and 600,000

Pentecostals live in the Soviet Union. We believe it is important

that the full federal, state, and local cost implications of these

bills be considered so that the levels of admissions anticipated in

the legislation will not be curtailed by budgetary limitations.

Thank you again for the opportunity to share our observations with

you. This concludes my prepared remarks, and I will be happy to

answer any questions you may have.

11
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PROCESSIBG SOVIBT RBFDGBBS

SDMNARY OP STATEMENT BY
NANCY R. KINGSBURY, DIRECTOR

FOREIGN ECONOMIC ASSISTANCE ISSOBS
NATIONAL SECURITY AND INTERNATIONAL AFFAIRS DIVISION

The General Accounting Office has initiated a review of Soviet

refugee applicants to identify U.S. policies toward Soviets

applying for refugee status in the United States, and to examine
the procedures for processing their applications. In addition to
work at the State Department, Justice Department and the

Immigration and Naturalization Service in Washington, we traveled
to Rome, Vienna, and Moscow to obtain first-hand perspectives on

processing procedures and conditions in Europe.

It has been longstanding U.S. policy to accept all Soviets wishing
to emigrate to the United States. After fiscal year 1980, when
over 28,000 Soviets entered the United States as refugees, the flow
diminished until 1988, when over 20,000 gained admission. State
Department officials expect 90,000 to 100,000 Soviets will apply
for refugee status in fiscal year. About 50 percent are expected
to be Jewish, with the remaining 50 percent Pentecostals , Armenians
and others.

To accommodate this increased flow, the Administration is preparing
requests for $85 million in supplemental budget authority and
18,500 admissions. The later allocations, if approved, coupled
with the 25,000 already approved will provide for 43,500 Soviet
refugee admissions during fiscal year 1989.

We found that until 1988, INS' processing of Soviets' applications
resulted in virtually automatic approval. However, in 1988
processing procedures changed. As a result, not all Soviets
seeking admission to the United States as refugees will be
successful. A total of 4,919 of the 18,487 applicants interviewed
as of March 31, 1989 have been denied refugee status.

While the denied applicants have been offered humanitarian parole,
relatively few have been either willing or able to accept it. Only
482 of the 4,919 Soviets offered parole have accepted the offers.

During our work in Rome and Moscow, we found various
inconsistencies in the manner in which individual refugee cases
were adjudicated. Several factors contribute to these
inconsistencies. First, guidance provided INS officers changed as
INS phased in case-by-adjudications, with resulting stricter
interpretation of refugee eligibility. Also, we found a lack of
knowledge among some INS officers about Soviet country conditions
and the treatment of specific ethnic and religious groups in the
Soviet Union. We also noted differing interview approaches, which
affected the quality and type of available information upon which
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to base adjudications. The tremendoas volume of refugee
applicants is also a contributing factor.

INS and consular officials, both in Europe and Washington agreed
that cases were not being adjudicated consistently. INS has taken
a number of actions, including training programs for its
interviewing officers, to bring greater consistency to the
adjudication process.
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Mr. Morrison. Does Mr. Martin have anjrthing to add beyond
just being present as a resource?

Ms. Kingsbury. I will give him a chance if you ask me some-

thing I don't know.
Mr. Morrison. OK. That is great. Thank you.
You said that before the change which was initiated by Mr.

Meese's letter to Mr. Powell—General Powell there was essentially,

what you have said was essentially an automatic approval. When
that automatic approval was being granted, was it being done on a

case-by-case basis? I mean, were people filing individual applica-
tions

Ms. Kingsbury. There were individual applications, there were
individual case files, as we understand it, that were established.

There were face-to-face encounters between the applicants and the

INS in order to determine that this person in fact had his name
and belonged to this C£ise. When we asked about how the cases

were processed with respect to their substance, phrases like "rub-

berstamping" were used. That at that point the case was approved
essentially automatically.
Mr. Morrison. During that what you have called rubberstamp-

ing period
Ms. Kingsbury. I tried not to use that term in my testimony,

Mr. Chairman.
Mr. Morrison. Well, you just did, for what it is worth.
Ms. Kingsbury. Yes.
Mr. Morrison. So you would say that contrary to what was sug-

gested here earlier that there has been a significant substantive

change in the kind of review?
Ms. Kingsbury. Certainly procedurally there has been. They are

now asking questions that they weren't asking before.

Mr. Morrison. Were you able to determine by looking at pre-
and post-rubberstamping whether there was any differences—any
differences there were in who it was, the nature of the people or
their cases?
Ms. Kingsbury. We did not examine actual files other than for

the period that we were actually in Rome and Moscow, so we didn't

make a comparison on a case basis. We have reviewed INS files

and have seen some documentation of their observations that the
nature of the population applying had changed somewhat, particu-

larly with respect to the rather large number of Armenians who
were appljdng and who were characterized as essentially being eco-

nomic immigrants rather than—or economic applicants rather
than refugee applicants.
Mr. Morrison. These are contemporaneous documents you are

talking about?
Ms. Kingsbury. In the period July-August, back during the time

that the Meese-Powell memorandum was effective.

Mr. Morrison. Could you supply the committee with copies that

you have in your files?

Ms. Kingsbury. Sure.
Mr. Morrison. Copies of the appropriate documents that make

those statements.

[The information follows:]
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Soviet Amenian Refugee Prtscessing
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To From jfV' t^^
^Oan C. Helson Office of Poreigr/^i
fCcmnissiQaer Operations
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•T /}^
This is to call your attention to tvro interrelated issues concerning
Soviet Annenians in the refugee program: the progress on proposals for
direct processing in Moscow and the application of the Section 101(a) (42)
refugee definition to individuals applying for refugee status.

Background

Ihe success of the foreign policy initiatives calling for the Soviet Union
to relax emigration restrictions has resulted in an unanticipated flow
©f Soviet Armenians. While the original Fiscal Year 1988 regional
admissions ceiling for Eastern Europe and the Soviet Union was set at

15,000, the emergency provisions of the 1980 Refugee Act have been engaged
to provide an additional 15,000 nurbers to meet the unexpected demand.

Projections are that as many as 80,000 ArrtEnians will be granted Soviet

^
e.xit pemdssion and seek admission to the United States over the next
five years.

Processing Considerations

Current processing is an expensive, curfcerscme, and duplicative two-step
procedure, involving registration and initial processing (but no

eligibility screening) by a consular officer in Moscow and an eligibility
interview and final processing by the Immigration and Naturalization
Service (INS) in Rome. To reduce the costs and inefficiencies of the

program, direct processing in Moscow has been under consideration for
months. While we are aware of the nany problems to be resolved, we
support the idea of in-country processing. .. The Office of Foreign
Operations is prepared to furnish temporary duty officers from our

Frankfurt, Vienna and Rene offices to Moscow as needed, or to respond
to the suggestion of Consul General Max Robinson that a Russian or

Anrenian-speaking INS officer be allocated a pemanent slot in Moscow.

97-701 0-89-6
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On May 5, Airtoassador Matlock, the United States Anbassador to the Soviet

Union, sent a cable stating that, as the INS interview of Soviet

Anmnians is only *pro forma" and eligibility is base<^ priirerily on

country of origin, there is neither rocm nor need for an INS presence
in Moscow to do in-country processing. He also requested that the

Attorney Genered's authority to make refugee determinations be delegated
to consular officers in Moscow. I was iimediately contacted by Michael

Newlin of the Bureau of Consular Affairs to discuss the feasibility of

this plan. Vfe categorically reject this proposal. Antiassador Matlock's

description of the INS interview is contrary to law and reflects a

Department of State view that refugee programs are driven by foreign

policy concerns with only secondary interest in the existence of any
individualized persecution, or domestic inmigration issues.

Another alternative, proposed by Diana Pic)cett and endorsed by Arrbassador

Matlock, was that Soviet Armenians be processed upon arrival at the United

States port of entry. This has been dismissed as logistically impossible

by Central Office Inspections. We would strongly discourage any plan
that allowed for a refugee population to be screened by INS only after

arrival on United States soil.

Eligibility Consix3eratimis

The agreement between the United States end Italy to allow the transit

of Soviets being processed in totie includes an Ijiplied understanding that •

all applicants preprocessed in Hosoow will be accepted for United States

bdmis^ion. Consequently, no applicants have been rejected. In Ftebruary

1988, Diana Pickett brought to our attention the fact that most if not

all of these applicants do not meet the definition of refugee as'reqxiired

X -for status under Section 207. According to our office in Rome, virtually
none of the thousands of Armenians interviewed have claimed persecution
or fear of persecution on account of race, religion, nationality,

mentiership in a particular social group, or political opinion, although
SOTE noted disagreement with or dislike of Soviet political or economic

policies. Their expressed motivation for emigration is to join relatives

and enjoy financial benefits and the freedoms of life in the United

Steves. The applicants have Soviet passports and visas permitting their

reentry to the Soviet Union; nany e^qiress their desire to travel back'

to Soviet Armenia after admission to the United States.;

On May 17, 1988,1 mertoers of my staff attended a ireetlng^ with

representatives of State (Legal A3visor's Office and the Office of the

United States Coordinator for Refugee Affairs) and the Department of

Justice (Office of Legal Counsel, Office of Immigration Litigation, and

the Asylun Policy and Review Unit ) , vrfiich confirmed that the Refugee Act

of 1980 requires case-by-case adjudication rather than group
determinations. The applicability of the refugee definition to each
individual was reaffirmed as the only j)roper interpretation of S^qtipn
207. AU -iMrticijpantB agrewl that JNS mist 'AwifedlatelyA^iattifLffi&^ditoilaK

rigorously the 101(a)(42) refugee <teflnition.. . We/preaidt'tJif^sult^Jl
be that virtually no Soviet Armenians .will be ^found elirnhJCe^Ot' *"fetyyB
Aatusi The inplications of such rejections therefore, must be examined
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During the Administration's recent energency consultations w^th Congress
to obtain additional admissions nvjifcers. Senators Sinpson and Kennedy
raised the question of whether these emigres are truly refuses and vowed
to address the issue at the mid-year consultations. Die «ntirB tmivgai
program could be 1'^p»"^<2efl ^^Df1

"'"-
'^jf^<Tit-v r»mn».pryw< if ye ignore

proper adjudication of /Sovie't Armenians^ It is essential that a
consistent and united MrftlTlUSLiciLiUll iJUSxLion be formed prior to the

mid-year consultations. I have called for a meeting with representatives
of the Bureau for Refugee Programs, the United States Coordinator for

Refugee Affairs, the Bureau for Consiolar Affairs, and the Soviet Desk
to discuss the matter and hopefully arrive at a consensus.

Pio^josal

In the short term, proper screening of refugee applicants in Moscow and
Rote must begin immediately and a plan for the entry into the United
States of those not found to be refugees must be initiated. A mechanisn
to register and control the flow of Armenians to the United States mast
also be developed. INS officers must begin, as soon as possible, to
conduct interviews in Moscow so that eligibility is assessed before

applicants "bum their bridges" by giving vp housing and enployment or
depart from the U.S.S.R. A longer term strategy involving new legislation
most be developed.

A. Short-term ;

We suggest that the Administration, after appropriate consultations with

Congress, undertake an interim two-track refugee and parole program:

^- 1. Beginning imrediately, INS in Rome would rio nryper Section
101 (a) (42} eligibility determinations for Lall aDDlicants"^"
including Soviet Armenians and grant refugee status only to those
^Ak> meet the legal requirements of Section 207; and,

2. Beginning ajTmediately, authorize parole 'in the public interest"

(to conform with foreign policy objectives) to those Soviet
Armenians who do not meet the definition of refugee. (The problem
of appropriate sponsorship still needs additional work).

While final irc processing continues in Rcme, public interest parole would
deal with the residual population and not renege on premises rrede to the
Italian governnent. This mechanism would permit a positive reaction to
Soviet relaxation of emigration restrictions, and woulc" not involve

refugee benefits for a group which traditionally can be supported by
family merrbers until becoming self-sufficient. While Section 212(d)(5)(B)

prohibits the Attorney General frcm paroling an alien v*k) is a refugee
unless there are ccnpelling reasons in the public interest to do so, his

parole authority would only be exercised in cases v^here a finding has
been itade that the alien is not a refugee.
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B. Median-tenn;

Beginning as soon as possible and not later than the October 1 Btart of

the new fiscal year, ^n processing of Soviet Armenians, including the

INS eligibility interview, should take place In Moscow, but with the

following nodifications :

1. Mail-in registration %*ith the Embassy of all prospective Anrenian

endgres, including infornetion on the existence and imnigration
status of relatives in the United States, evidence of their

relative's willingness and ability to provide financial si^sport,

and infomation about the applicant's prior visits or previous

iirndgration to the United States;

2. Consular staff in Mascow would review their registration
information in terms of initial eligibility for the program,
establish a priority list; by date of receipt, and then notify

applicants to collect appropriate application forms in person
so they can receive an e:5>lanation of forms;

3. Only after inclusion on any registry would applicants be advised

to initiate requests for exit permission with Soviet authorities;

4. The INS interview in Moscow would determine admissibility to

the United States and eligibility for refugee status; those not

meeting the refugee definition may be considered for public
interest parole until new legislation is passed.

C. Long-term :

In the long term, the Service should continue to work toward creation

of a new legislative category for special interest immigrants, persons
who are neither refugees nor regular ijimigrants, but v^o should be allowed

to enter the United States due to hunanitarian and national interest

concerns. Such legislation is already included in the Service's proposed

conprehensive legal imnigration reform package, and is also being
discussed within the Department of State and Congress. This additional

imnigration category might be considered as limited special legislation
or as part of a more caiprehensive package. It is, hovrever, unrealistic

to expect this longer term solution to be acccnplished before early 1989.

Prior to our meeting with the Department of State, we would like the

opportunity to discuss this proposal with you and to solicit your

guidance. In the past, INS has been criticized for not ta)ting a more

active role in establishing policy in the refugee program. Now is our

chance to bring about a positive change while demonstrating our continuing
corndtment to the United States refugee program.

V"

LUIS R. DEL RIO
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Mr. Morrison. When you said particularly with respect to Arme-
nians, were there such statements made about Jews or Evangeli-
cals?

Ms. Kingsbury. No, not that I saw.
Mr. Morrison. So it was in fact with respect to Armenians?
Ms. Kingsbury. Yes.
Mr. Morrison. I do believe that what we are dealing with here,

in fact, although we have got a lot of hedging words, is that some-

thing happened. There was an Armenian earthquake, there were a

large number of Armenians who came forward all of a sudden. The
folly of a policy which made no distinctions with respect to a coun-

try of 280 million people was presented in full force. That all of

these people might under previous practice be rubberstamped as

refugees into the United States without distinction as to what
group they were a part of.

Ms. Kingsbury. Well, and the other thing that happened, of

course, is that the Soviets did change their policy with respect to

who they were giving these exist visas to

Mr. Morrison. No question. That is the other half.

Ms. Kingsbury [continuing]. And the processing in Moscow start-

ed up.
Mr. Morrison. But it wasn't—General Meese didn't all of a

sudden have a vision that we should have a worldwide standard
and apply the rules more fairly and all of those kinds of things?
Ms. Kingsbury. I have worked in the executive branch a long

time, too, and I suspect that very few policy memoranda start with
visions of that sort.

Mr. Morrison. Yes.

[Laughter.]
Mr. Morrison. And very few are visionary, but that is another

discussion.

Ms. Kingsbury. I couldn't go that far.

Mr. Morrison. In any case, do you know of any contemporane-
ous documents that would form the basis of an opinion that the
nature of the applicant population among Jewish or Evangelical
groups changed either last summer or in the fall or since then?
Ms. Kingsbury. I am not aware of anything in our files that

would support that.

Mr. Morrison. And when we were doing this kind of automatic

approval, was there any—were there exceptions to that? I am a
little confused because it was suggested in earlier testimony that

people shouldn't go get sin exit visa and then come apply to the
United States. But in the past was that our rule, or did we want
them to have an exit visa because we are into this willy-nilly proc-
ess?

Ms. Kingsbury. I think you have to recognize that the processing
thing kind of changed at the same time. Up until late summer of

last year, all of the processing of Soviet emigrees took place outside
of the Soviet Union for people who had gotten exit visas to get on
the train and go to Vienna and then go to Rome or Israel, whichev-
er was their choice. So by the time we saw them they were out of

the country, they had exit visas.

Mr. Morrison. And were Israeli visas being given to other than
Jews or Evangelicals? They were to be given to anyone?
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Ms. Kingsbury. Israeli visas are readily available to any of

them, and Pentecostals and others had some and got out of the

country on such visas. However, they were not accepted by the Is-

raelis in their encounters in Vienna as Jews, so their option to go
on to Israel is foreclosed.

Mr. Morrison. But they could get out on
Ms. Kingsbury. But they could get out on the visa.

Mr. Morrison. The Israelis would allow them to get out on that

mechanism
Ms. Kingsbury. Yes, everybody looked the other way.
Mr. Morrison. But they would not have the right to go to Israel.

Ms. Kingsbury. That is correct. That is correct. And then as the

numbers started increasing and it became I think reasonably logi-

cal to consider the possibility of processing some of these folks in

Moscow, the initial INS people were sent to Moscow to explore
that. The one permanent person went there in September, October,

August, something of that sort, and began processing these folks.

At that point, as the numbers became huge, relatively huge, I

think they started sending signals out into the community: Hey,
wait. Don't go get your exit visa until you have talked to us be-

cause it could be a while before we can (a) get to you or (b) whether

you will be approved at all.

Mr. Morrison. Well, now when these people were going and get-

ting their exit visas—you need an entry visa to get an exit visa in

the Soviet Union?
Ms. Kingsbury. You need an invitation.

Mr. Martin. You need a letter of invitation to exit the Soviet

Union in order to get your exit visa.

Ms. Kingsbury. Is that a governmental letter of invitation?

Mr. Martin. That is what we are calling the Israeli letter.

Ms. Kingsbury. It is handled through the Dutch Embassy.
Mr. Morrison. Right. And these were freely available to—I

mean, what was the trigger that put the United States starting to

process in Moscow?
Ms. Kingsbury. The Russians started agreeing to letting more of

them out.

Mr. Morrison. Right.
Ms. Kingsbury. My impression is that a number of people had

these letters who weren't getting approval to leave for a good long
while. We encountered a photograph, or David did, in one of the
offices of somebody who had taken a picture of a storefront in New
York that was offering these Israeli invitations for sale. So they
were clearly readily available. And the thing that changed appar-
ently is that the Soviet Union started agreeing to let more of them
leave.

Mr. Morrison. From your review, are there among Soviet groups
any reasonable distinctions that can be made about likelihood of

persecution?
Ms. Kingsbury. Any opinions that we have about that would not

have to do with our review, per se, but rather the history of perse-
cution in the Soviet Union, which is relatively well known, for

people of certain religious categories. We are not aware of any
major changes in that regard, except the broader ones that are

going on in the Soviet society at large, which, as were pointed out
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earlier, have not been codified in law, so it may not represent a

permanent change.
Mr. Morrison. Is it fair to say that whatever persecution may

exist for Armenians as a group, or Ukrainians, or Lithuanians,
suffer differ kinds of potential abuses from Jews or from Pentecos-

tals or other Evangelicals?
Ms. Kingsbury. I think there is certainly some evidence of that.

As a matter of fact, some of the INS observations about the Arme-
nians were that not only did they not present themselves as being
persecuted, if they were asked they denied they were persecuted,
and their entire intent was to come for a better economic situation.

And it was sort of this assertion that they weren't persecuted that

put something on the table that the INS couldn't deal with in ap-

proving those refugees.
Mr. Morrison. So viewing this problem in part as Armenians

were different so we changed the processing for everybody, and
now we have to go back and pick up the pieces, it wouldn't be un-

reasonable to say, well, maybe if we look at the fact that Armeni-
ans are different in how they ought to be processed from, say, Jews
and Evangelicals, wouldn't be an unreasonable kind of distinction

based on facts that you have observed.
Ms. Kingsbury. The arguments in favor of case-by-case process-

ing have to do that even among the Armenians there are probably
some that are more persecuted than others.

Mr. Morrison. Right.
Ms. Kingsbury. And so I think that there is some evidence that

Armenians as a group are different in the whole than Jews as a

group are in the whole. But whether or not that means you exclude

one whole and include another whole, I am not sure you could

defend that.

Mr. Morrison. No, I wouldn't suggest we do that. I would just
call your attention back to the national security directive with re-

spect to Indochina that I have referred to before, and I don't know
if you are aware of that document or
Ms. Kingsbury. Yes, we were.
Mr. Morrison. And are you aware of any such similar document

applicable to the Soviet Union?
Ms. Kingsbury. To our knowledge, there is no similar document

applicable to the Soviet Union, but the cases appear to be processed
as though there is an unwritten policy of a similar nature.

Mr. Morrison. Well, I would point out that that memo could

almost, with some changes in names, be just plopped down on the

Soviet Union. You would say with respect to Armenians that they
probably don't fit the profile but some would be determined under
a case-by-case, but that a profile that said that a member, at least a

practicing member of a religious minority would get, essentially, an
automatic without having to say more than that was the reason he
W£is appljdng. We could save a lot of time and energy if we did

that.

Ms. Kingsbury. Certainly, if he was asserting he had been perse-
cuted that would be an approach, and one which we believe under
the Refugee Act is at the Attorney General's discretion.

Mr. Morrison. So you would say that that directive, 1983 direc-

tive is perfectly legitimate under the act?
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Ms. Kingsbury. Yes, sir.

Mr, Morrison. OK. Thank you. Mr. Smith.
Mr. Smith of Texas. I don't have any questions, Mr. Chairman.

Thank you.
Mr. Morrison. Mr. Berman. No questions?
Thank you very much, and thank you for continuing to supply us

with very important and valuable information on this subject.
Ms. Kingsbury. Thank you, sir.

Mr. Morrison. OK, our next panel. We will proceed with Mr.
Don Larsen, who is chairman of InterAction; Mr. Ben Leuchter,
who is president of Hebrew Immigrant Aid Society; Mr. David
Harris, the Washington representative of the American Jewish

Committee; and Mr. Mark Talisman, who is the director of the
Council of Jewish Federations.

[Witnesses sworn.]
Mr. Larsen, you are first on our list, you might as well go first.

Mr. Smith of Texas. Mr. Chairman.
Mr. Morrison. Yes.
Mr. Smith of Texas. May I make a remark before we hear from

the panel? Let me say to the members of the panel that I appreci-
ate your being here. I am looking forward to being back in a few
minutes and to hearing your testimony, but I am going to have to

excuse myself for a few minutes. And just so you know how this

process works, and why various Members of Congress sometimes
need to leave, I represent a district in south and west Texas that

produces more oil and gas than any other congressional district in

the United States except Alaska. It so happens there is a markup
of an energy bill, in which I have considerable interest, going on at
this very minute, and that is why I am excusing myself and look
forward to returning.
Thank you.
Mr. Morrison. Thank you, Mr. Smith.
Mr. Larsen, your written testimony will be entered in its entirety

in the record, and would you please summarize as you see fit.

STATEMENT OF DON LARSEN, CHAIRMAN, INTERACTION
Mr. Larsen. First of all, Mr. Chairman, let me thank you for

your extension of the opportunity to the joint entity called InterAc-
tion and the agencies' voice together to say a few words to you. I

am particularly pleased and honored to take this opportunity to
add my voice to the congratulations to you on the chairmanship,
sir.

I would like to summarize the points that are made in the paper
in the following way. I would point first of all to the character of
our little coalition of agencies, how diverse we are, how we repre-
sent all of the major ethnic and religious groups in this country,
and of how we represent in addition, and I will have something to

say about that later, local congregations, community groups, and
ethnic groups at the very grassroots level. So that closer to a single
U.S. citizen we can't be.

We are well aware of your difficulty in facing policy challenges
today and join you in the disturbance that has already been ex-

pressed in this hearing. The alarming changes in denial rates, for
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example, in Rome, Vienna, and Moscow have already been put on
the record. It is our view that conditions pertaining to Jews and
Pentecostals several years ago are essentially the same today, and
we would base that not only on the official records but on those of

the members of Christian churches and of others in those countries

on which we are basing that kind of comment.
We have made a clear prior commitment to these populations,

and in our opinion, our unanimous opinion we ought not to change
the response to them at this time. I want to point to the other side

of the world, and I know that is not the subject of this particular

hearing, but the connection is obvious. Equally alarming is that

sudden and drastic decrease in the accepted applications for refu-

gee, especially in the ODP, for example. And I won't go into detail.

Our testimony indicates the experience of the refugee organizations
based in Southeast Asia, and on the basis of our experience it is a

very, very alarming development.
We are especially concerned about that aspect at this time be-

cause of the fact that there has been a conference and will be—
there has been a preparatory conference and there will be an inter-

national conference in the second week in June in which a corner-

stone of the plan for that conference is a commitment to an ex-

panded ODP program. What kind of signal does this alarming re-

jection rate send for that plan?
I should like to stress that, while additional Soviet numbers are

clearly needed, the voluntary agencies are unanimous in their

belief that it is wrong to pit any one refugee group against another,
and therefore wish to stress that the reallocation of the restored

numbers that have already been talked about in this hearing is

very important. We raised our voices in concert, several of the

agencies together
—all of us together in protesting that use of refu-

gee numbers from one group to the other and hope for the com-

plete restoration of those numbers.
In fact, Mr. Chairman, the voluntary agencies during the time of

the development of the material for the consultations last Septem-
ber had a paper that has been quoted a lot since that time called

"Crises of Success." It was our analysis that it was much, niuch

higher than the numbers that were brought by either the adminis-

tration, or for that matter finally became the Presidential determi-

nation.

And it is interesting to us to note that last week at a consulta-

tion with Jonathan Moore, which he kindly arranged to hear the

voice of the voluntary agencies, we were able to go back to that

paper and lay it again on the table and say that almost everyone of

its presumptions about each one of the regions of the world were
still right on target, absolutely correct, and it had asked for a total

of 104,000 refugees at that time.

Several proposals, as you know, are already being advanced as

far as legislation is concerned, among them your own piece. One of

the proposals that has recently been advanced would not restore

the money that would be taken by reallocation. We prefer the kind

of legislation which would restore the funds at the State level, and
that is because of our experience as refugee resettlement agencies
at the local level with our own constituents. The voice that we get
from them is that they would urge us to say don't take, on the one
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hand, from that which is providing a meager response for refugee
resettlement at the State and local level and take it away perma-
nently for any kind of program. So the kind that borrows and pays

again is the kind that we are in favor of.

We would stress the appropriation for a small amount. It seems

nothing is ever small, especially in our work. Ten million dollars

seem small in connection with this overall amount, but I want to

underscore the fact that the disappropriation in the Berman bill

that would provide for $10 million in this and the next fiscal year
is very important because of another study by the GAO which indi-

cates that there are some problems that are connected with em-

ployment sanctions.

And finally, I would say that the support that the voluntary
agencies have about the voluntary grant program or the matching
grant program, the voluntary agency/matching grant program is

also quite unanimous. Many of our agencies have been successful

in using those matching grant funds for diverse populations, and I

would only underscore from the standpoint of our collective con-

cern about refugees all around the world that when we specify that

those provisions should be increased for this particular population
that we underscore the fact that that has been a successful pro-

gram in many instances for others. For African, Near Eastern,

Indochinese, as well as Eastern Europeans, in addition to the
Soviet populations. I draw that to your attention now because I

think that is one of the neglected pieces of knowledge that we have
in this regard. The matching grant program works, and we should
not take money from other sources to increase it. It deserves a
chance on its own to keep on doing that job of preparing people up
front for full employment and for self-sufficiency.

Well, I guess we can say simply that we are concerned that any
resolution to this crisis of numbers and funding provide an ade-

quate amount of response both of program, of changes in the way
in which the persons that are involved in doing the administra-
tion's work, and in the funding that is necessary to do it well. New
answers certainly are a little short in supply. We want to insist

that our capacity in our local communities as well as at the nation-
al level is unabated. I have said that before here, and others who
have sat in this chair representing our agencies have said it before,
before me. There is no such thing among us as compassion fatigue.
There really isn't. That is a term that gets made up again and
again and again in Washington. The people out there are confused
and wondering about changed policies, but, believe me, they have
got a will to help.

In dealing with the critical admissions policy that faces our
Nation today, one final reminder. Let's not take it off the backs of
those who need to be supported in place around the world. I know
that no intent is made to do that by focusing on this specific prob-
lem in the Soviet Union. But I dare to raise a voice for it because
we must see the whole thing in balance. People are starving, going
down into the dust in Africa and in other places, and we dare not
ever think about balancing off one kind of support for people and
place against those that had the privilege of coming to this coun-
try.
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Thank you, Mr. Chairman, and I will be glad to answer more
questions.
Mr. Morrison. Thank you very much, Mr. Larsen.

[The prepared statement of Mr. Larsen follows:]
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Prepared Statement of Rev. Donald Larsen, Chairman, Committee on Migra-

tion AND Refugee Affairs, American Council for Voluntary International

Action

Mr. Chairman, Members of the Subcommittee, I am pleased and

honored to come before you to address the crisis in refugee admissions

and funding which faces us today. But first, I would like to take this

opportunity to congratulate you on assuming the chairmanship of this

important Subcommittee. Your voting record and your reputation as a

refugee advocate are well-established. We now look forward to working

with you closely as we attempt to respond creatively and humanely to

the needs of refugees and immigrants worldwide.

The Committee on Migration and Refugee Affairs of InterAction,

which I represent before you today, includes among its members a

diverse group of organizations of many ethnic and religious traditions

which share in common a commitment to a fair and generous U.S. refugee

and immigration policy. Most of us, along with our constituent

congregations, service agencies and community groups, have been

involved in refugee resettlement, immigration counseling and public

policy for many decades. Yet each time we are confronted with a new

refugee crisis, we find that no easy solutions exist. Identifying and

implementing appropriate responses to refugee flows -- which are, by

definition, emergent and unexpected -- typically presents difficult

policy challenges, particularly in times of budgetary restraint such as

we are faced with today.

We have been deeply disturbed at recent trends in the admission of

refugees to the U.S.. U.S. foreign policy successes with regard to
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the Soviet Union, evidenced in part by increased recognition of the

right to emigrate, are threatened by a failure of U.S. refugee policy

to respond adequately to the growing numbers of Soviets, specifically

Jews and Pentecostals, taking advantage of this long-awaited

opportunity to leave their homeland. For years, the U.S. has fought

for the right of Jewish emigration from the Soviet Union and has given

refugee status to those who were fortunate enough to leave. Last

summer, as the numbers of Soviet refugee applicants reached record

levels, the INS for the first time began denying refugee status to

significant numbers of them. This apparently arbitrary change in

policy has not been accompanied by any evidence of significant changes

in Soviet attitudes towards Jews or Pentecostals which would serve to

justify a total reversal of policy. Yet last month, denials reached

37% in Rome and Vienna and 70% in Moscow. It is our view that

conditions pertaining to Jews and Pentecostals several years ago are

essentially the same today. Furthermore, we have made a clear prior

commitment to these populations and should not now change our response

to them, especially if there have been no changes in their condition.

Equally alarming is the sudden and drastic increase in rejections

of refugee status among refugee applicants seeking to leave Vietnam

under the Orderly Departure Program in Vietnam. The March rejection

rate reached 80%. Almost all applicants for OOP have waited for years

to emigrate; many have applied to leave on the basis of Letters of

Introduction (LOI's) issued by the U.S. Embassy in Bangkok. They have

responded to our encouragement and relied on our assurances, to their

great detriment. They were rejected as having failed to make a
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credible case as to their refugee status despite the fact that

interviews took place in Vietnamese-controlled facilities using

government-provided interpreters. If rejected as refugees and forced to

stay in Vietnam or leave by the laborious and delaying process of

humanitarian parole, they are likely to suffer adverse consequences

for their attempt to leave for the United States. Of even more serious

consequences, many will take to unseaworthy boats departing

clandestinely, risking the open sea, the threats of pirates and

likelihood of being pushed back to sea, should they find land.

We are especially concerned at this time when a new Southeast

Asian regional refugee plan, emerging out of recent international

discussions, is attempting to preserve and reestablish first asylum

for refugees in the region. A cornerstone of this plan is a commitment

to an expanded OOP program of direct departures from Vietnam.

The increase in the OOP rejection rate follows the recent

reallocation of 5,500 refugee numbers from OOP to the Soviet

population. While additional Soviet numbers are clearly needed, we

believe strongly that it is wrong to pit one refugee group against

another in this fashion, to open one door only by closing another. This

is especially clear in the case of Armenian refugees from the Middle

East, whose Near East ceiling, already reduced by 2,000 at the

beginning of the fiscal year, was cut again by 500 to provide numbers

for Soviet emigres, mainly Armenians. Middle Eastern Armenians

generally have been able to demonstrate a well-founded fear of

persecution, yet this reallocation was made in the face of an
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Administration finding that the vast majority of Soviet Armenians can

not qualify as refugees. Such a response is arbitrary, inhumane and not

deserving of the U.S.'s proud reputation as an international advocate

of human rights and refugee protection.

Several proposals have recently been advanced which would provide

desperately needed additional moneys for refugee admissions in this

fiscal year by permanently reallocating funds from State Legalization

Impact Assistance Grants (SLIAG). The intent of these proposals is

worthy, but we must take care not to "rob Peter to pay Paul". SLIAG

funds were appropriated under the Immigration Reform and Control Act of

1986 to assist states in providing needed services to newly legalized

aliens, a population that is primarily Hispanic, for a period of four

years. Because of major delays in promulgating HHS regulations,

cumbersome approval and funding mechanisms, and a "demand curve" among

the client population which will not peak until 1990/91, FY 1989 SLIAG

money remains largely unspent at this time. At the same time, severe

shortages of some SLIAG-funded services are already becoming apparent,

particularly in the availability of English language and civics classes

to eligible legalized aliens who must fulfill an English and civics

knowledge requirement in order to retain legal status. Many observers

believe that great demand for SLIAG funds exists. Current legislative

and administrative proposals to permanently reallocate FY 89 funds or

to rescind 1990 and 1991 funds are ill-advised. We think it important

that care be taken not to fund refugee admissions at the expense of

newly legalized residents of this country. We support the retention of

the original SLIAG appropriation.
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However, Mr. Berman of California has introduced a bill, H.R.

1605, which presents a responsible approach to the current refugee

crisis without penalizing other deserving populations. We applaud his

effort to provide a viable solution to this difficult and urgent issue.

We are especially pleased that Mr. Berman's bill would BORROW $100

million for the refugee program from SLIAG in FY 1989 and REPAY it in

1991, when it will be most needed. In addition, we support the bill's

authorization of additional uses for SLIAG, including employment

training and education and outreach about the "second stage" of

legalization.

The Berman bill would also appropriate $10 million for each of FY

1989 and FY 1990 for the Office of Special Counsel at the Department of

Justice and the Equal Employment Opportunity Commission (EEOC), which

share statutory responsibility for protecting authorized workers from

immigration-related discrimination. This appropriation is essential in

view of a recent (November, 1988) GAO study on the enforcement of

employer sanctions, which found that one in six employers surveyed had

begun or increased the practice of asking only "foreign-looking"

individuals for work authorization documents or hiring only U.S.

citizens. 15% of those surveyed were unclear about the penalties for

employment discrimination. As service providers to refugees,

immigrants and the foreign born, we have seen first hand the

discrimination which our clients suffer when employers decide to "play

it safe" and hire only individuals who appear "American", and we

support this increased appropriation for much needed education,

outreach and increased enforcement.
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In a key provision, H.R. 1605 provides 28,000 additional refugee

numbers for FY 1989. We prefer the administrative procedures available

under the Refugee Act, and we encourage the Administration to use the

mechanism which is available under the Refugee Act to request immediate

emergency consultations to provide additional numbers in this fiscal

year. At the same time, we concur with the need which the bill

addresses, and applaud its sponsor for taking affirmative steps to

resolve the critical shortage of refugee numbers. We agree with the

thrust of the regional allocation suggested by the Berman bill, and we

take note that in addition to its other provisions, it attempts to

address the particular need of Poles and other East Europeans, many of

whom have waited for over two years to come to the United States. We

are pleased that the bill would restore the 5,500 numbers to OOP as

well as the 1,000 numbers for first asylum in Southeast Asia and the

500 numbers for Near East/Asia which were taken away earlier in this

fiscal year.

The Berman bill would appropriate $25 million for the resettlement

of 25,000 refugees from the Soviet Union and Eastern Europe through the

matching grant program. We strongly support the matching grant

program. Many of our agencies have been successful in using "matching

grant" for diverse populations, including Indochinese, Near Eastern and

African refugees, as well as Eastern Europeans and Soviet Jews. So

while we applaud the increased appropriation for matching grant, we

are uncomfortable with the linkage of refugee admissions to specific

domestic programs, no matter how worthy these programs might be. In

addition, we do not endorse the proposition that resettlement funding
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such as the "matching grant" be limited to any specific ethnic groups.

For many years, we have advocated the expansion of matching grant to

greater numbers of refugees, and we have demonstrated the program's

success in promising self-sufficiency in a variety of diverse

situations. We ask for your support, Mr. Chairman, as well as that of

Mr. Berman, for expanding this program with the caveat that it be for

the benefit of all refugees.

We are concerned that any resolution to the crisis of numbers and

funding provide an adequate appropriation to meet the current need. We

question whether an appropriation of $50 million will be sufficient to

provide for the admission of 28,000 refugees. We encourage you, Mr.

Chairman, and Mr. Berman to ensure that any legislation provides full

funding for the refugee admissions which it proposes. We would hope and

expect that the committee would make any necessary adjustments to

provide sufficient funding for the program as additional information

pertaining to costs becomes available. Otherwise, a good faith effort

to help a group of desperate people may only serve to raise and then

dash their hopes.

In sum, we support Mr. Berman 's effort to deal with a tough

situation, and your willingness, Mr. Chairman, to hold a hearing on

this important subject. We hope that this discussion today will serve

as a springboard to the long-term resolution of the issues which the

current crisis so starkly presents. We believe that new answers must

be found to the changing refugee picture around the world, especially

in light of today's chronic budget shortfalls. We are deeply committed

to a public-private partnership in the refugee program, and we pledge
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to work together with you and with the administration to preserve this

unique cooperation.

We want to work with you to achieve the equitable application of

worldwide standards for refugee processing and admissions which does

not abandon populations of special humanitarian interest to the United

States. Today's refugee program appears to be increasingly capricious

and unjust, where refugees become pawns in an environment of rapidly

changing foreign policy objectives and budgetary realities. We cannot

accept this trend, and we hope that you will help us to reverse it.

In closing, we also wish to observe that dealing with the critical

refugee admissions problems which face our nation today should not be

at the expense of assistance to refugees abroad who have few to speak

on their behalf. While this issue is not before us today, it always

lurks behind the scenes and must not be neglected.

I thank you, Mr. Chairman, on behalf of all our agencies and the

refugees we work with, for the opportunity to appear before you today.

I will be happy to respond to any questions you might have at this

time.

On behalf of:

American Council for Nationalities Service

American Fund for Czechoslovak Refugees

Immigration and Refugee Program, Church World Service

Episcopal Migration Ministries

Hebrew Immigrant Aid Society

International Rescue Committee
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Lutheran Immigration and Refugee Services

Migration and Refugee Services, U.S. Catholic Conference

Polish American Immigration and Relief Committee

Refugees International

Tolstoy Foundation

World Relief
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Mr. Morrison. Mr. Leuchter.

STATEMENT OF BEN ZION LEUCHTER, PRESIDENT, HEBREW IM-

MIGRANT AID SOCIETY, ACCOMPANIED BY CARL ZUCKERMAN,
EXECUTIVE VICE PRESIDENT

Mr. Leuchter. Thank you, Mr. Chairman. My full name is Ben
Zion Leuchter. I am honored to represent the Hebrew Immigrant
Aid Society and to submit this testimony to you and to the other

members of the Subcommittee on Immigration, Refugees, and
International Law.
Our organization, known as HIAS, has assisted and resettled ref-

ugees for more than 100 years on behalf of the American Jewish

community. And I join Don Morrison in congratulating you, Mr.

Chairman, on your succession to the chairmanship of this impor-
tant committee. Your commitment to refugees is manifest. We ap-

preciate the spirit that you and your staff have displayed, especial-

ly in the recent work we have conducted with you on issues of

mutual concern.

We are in the midst of a refugee emergency, the unexpected and
dramatic increase in the number of Soviets who are being permit-
ted to leave the U.S.S.R. and who are seeking admission to the

United States as refugees. Available refugee visas are running out,

necessary resources seem unavailable, and the mechanisms of gov-
ernment designed to deal with such situations have not been work-

ing.
This is the three-pronged shape of the crisis that we hope the

members of your subcommittee will help to resolve: (1) The refugee
status of Jewish applicants and other religious minorities from the

Soviet Union; (2) the provision of adequate numbers of refugee

visas, and (3) sufficient funding to maintain the crucial cooperation
of the public and private sectors in the migration and resettlement

of refugees.
On September 14, 1988, for the first time, a Soviet Jewish appli-

cant for admission to the United States was denied refugee status.

By the end of 1988, only 7 percent of our clients from the U.S.S.R.

had their applications denied. That number has steadily increased.

As you know, the denial rate reached 37 percent for the month of

March, and a total of more than 1,470 Soviet Jews have been re-

fused admission as refugees as of the end of last month.
These denials represent a change in U.S. refugee policy, unan-

nounced and without consultation with Congress. The fact that this

change comes at a moment when growing numbers are seeking ad-

mission and during a time of budget caps and fiscal shortages leads

us to conclude that refugee determinations are being made for rea-

sons that have no connection with the merits of the individual

cases.

How can we think otherwise when a Maria Durnovo, a Soviet

Jewish activist, is denied admission to the United States as a refu-

gee? Congressman Porter's aide snapped a photo of her as she was

being dragged from a Soviet Jewish rally. She was being dragged

by the KGB from a Soviet Jewry rally. Yet she has been twice

denied refugee status by the INS.
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How can we think otherwise when families have been divided at

whim? A part of the family accepted for refugee status, another

part of the family denied. Families who lived in the Soviet Union
under similar conditions and suffered the same indignities.

I know that you are aware of this situation, Mr. Chairman. We
have seen drafts of proposed legislation that you have circulated.

HIAS is grateful for your efforts. We support the return of a rebut-

table presumption of refugee status for Soviet Jews and Pentecos-

tals, as does Congressman Sikorski's resolution.

The extraordinary outflow from the Soviet Union has created a
demand for refugee visas that far exceeds the numbers that were
allocated under the fiscal year 1989 consultation on refugee admis-
sions. For Soviet Jews, our best projections suggest a need for

19,000 additional refugee visas for fiscal year 1989. For Pentecos-

tals and Baptists immigrating from the U.S.S.R., an additional

6,000 will require entry to the United States. Another 2,000 visas

are needed for approved East Europeans who are recognized to be
of special humanitarian concern to our Government but who have
been waiting for up to 2 years in Western European countries

where their welcome is rapidly wearing out.

H.R. 1605, submitted by Congressman Howard Herman and co-

sponsored by Congressman Bustamante, Waxman, Torres, Frank,
Martinez, Oilman, and Garcia, is a creative legislative solution to

two aspects of the crisis—numbers and funding—while also ad-

dressing immigration-related concerns. H.R. 1605 outlines a region-
al distribution that is responsive to the needs. With some minor ad-

justments, the numbers and allocations it suggests are an inappro-
priate partial response to the emergency.
The administration has now called for an emergency consulta-

tion. It is therefore all the more urgent for Congress to set out its

sense of the shape that the outcome of that consultation should
take. H.R. 1605 is an appropriate temporary diversion of State Le-

galization Impact Assistance Grants. When the States are likely to

need the funds for SLIAG programs in 1991, the Berman bill pro-
poses to replenish the SLIAG account.
The legislation also strengthens the antidiscrimination provisions

of SLIAG by appropriating funds to the Department of Justice and
the Equal Employment Opportunity Commission for that purpose.
We endorse that. It also wisely encourages the provision of English
language and civics classes to those seeking nationalization under
the act.

The bill requires some refinement such as setting aside an appro-
priate number of visas for Pentecostals and Baptists. We are un-
comfortable with the specific linking of the Overseas Admissions
Program to a domestic program, the matching grants, although its

intent to admit more Soviet Jews merits wide support in the Con-
gress. We strongly support the temporary transfer of SLIAG funds
to the refugee admissions program.
Mr. Chairman, with your permission, may I ask Carl D. Zucker-

man, on my extreme right, who is our executive vice president of

HIAS, for a very brief explanation of where we see the newest ad-
ministration proposal as lacking.
Mr. Morrison. Certainly. We would appreciate that. I hope you

could be brief because we have a large panel.



179

Mr. ZucKERMAN. Very brief. I am responding to what we all

heard, I think, together this morning as a proposal from the De-

partment of Health and Human Services, which is another "rob-

bing Peter to pay Paul" approach. Some of us have the impression
that the Department is a part of the executive branch of the Gov-

ernment, and it seems to us that your message—which I hope was
to be carried back—that they need to come up with a better way to

fund this rather than taking it out of the hides of the States, and,

frankly, throwing it all, wherever the additional funds come from,
into the matching grant program. The matching grant program is

the single most effective funding device for the resettlement of ref-

ugees in the United States. It works, but it can't be used in some
cases because of the absence of sufficient matching funds for every
refugee, and there may be some in the new numbers that are being
proposed for whom the matching grant program isn't appropriate

Well, if the Department of HHS is going to load all of its money
into the matching grant program, then for those refugees who are

going to come in under the new numbers there won't be any addi-

tional funds to serve them. We think the Department ought to not

take money away from the States and locals on this. That is a mis-

take, a serious error. It will produce just the results you predicted.
And we think it needs, whatever the source of funds, probably $30
million—needs to be found for additional domestic resettlement

costs. The vast bulk of it ought to be in the matching grant pro-

gram, but not all of it.

Thank you.
Mr. Leuchter. I just have two more sentences, Mr. Chairman.
Mr. Morrison. Go right ahead.
Mr. Leuchter. There is a crisis in the U.S. refugee admissions

program that demands an urgent response if we are not to squan-
der a human rights victory. We ask you to give attention quickly to

the three aspects of the refugee emergency: Status, numbers and

fundings. HIAS and the American Jewish community thank you
for your help.
Mr. Morrison. Thank you for your testimony.
[The prepared statement of Mr. Leuchter follows:]
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Prepared Statement of Ben Zion Leuchter, President, Hebrew Immigrant Aid
Society

Mr. Chairman, I am pleased to represent the Hebrew Immigrant

Aid Society and to submit this testimony to you and to the

other members of the Subcommittee on Immigration, Refugees and

International Law. Our organization, known as HIAS, has

assisted and resettled refugees for more than 100 years on

behalf of the American Jewish community. We have been

intimately involved with every major movement of Jewish

refugees to our country and with the movements of many other

peoples seeking refuge on our shores.

On behalf of the Directors and members of HIAS I would like to

congratulate you, Mr. Chairman, on your succession to the

chairmanship of this important subcommittee. Your commitment

to refugees is manifest and we already have been working with

you and your staff on a number of issues that concern us.

We are in the midst of a refugee emergency that requires our

deepest commitment and creative energies to respond in a humane

and generous fashion. I refer to the unexpected and dramatic

increase in the numbers of Soviets who are being permitted to

leave that country and who are seeking admission to the United

States as refugees.

For the Jewish people it appears to represent the fulfillment

of a dream to see once again our brothers and sisters escape a
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system that has directed its considerable powers toward an

attempt to eradicate their Jewish identity. For the American

people, it is also the fruits of a several decades labor by

successive Administrations and Congresses, by local and state

government officials, community leaders, clergy of every faith

and of grass roots citizens who have pressed for and worked for

the human rights of Jews and other religious minorities in the

Soviet Union.

With such a positive result of the work of so many Americans of

every faith and ethnic background, why have I characterized the

current circumstances as an emergency? It is an emergency

because our government seems unable to capitalize on the

victory that our foreign and human rights policies have

achieved. As several thousands of refugees a month leave the

Soviet Union, available refugee visas are running out,

necessary resources seem unavailable and the mechanisms of

government designed to deal with such situations have run

down. This is the three pronged shape of the crisis that we

hope the members of this Subcommittee will help to resolve:

the status of Jewish applicants and other religious minorities

from the Soviet Union; the provision of adequate numbers of

refugee visas; and the availability of sufficient funding to

maintain the crucial cooperation of the public and private

sectors in the migration and resettlement of refugees.
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The Issue of Refugee Status

On September 14, 1988, for the first time, a Soviet Jewish

applicant for admission to the US as a refugee was denied. By

the end of that year, 7% of our Soviet clients had their

applications denied. That number has steadily increased such

that the denial rate has reached 37% for the month of March. A

total of over 1,470 Soviet Jews have been refused admission as

refugees as of the end of that month.

These denials represent a change in US refugee policy,

unannounced and without consultation with Congress or with the

affected communities. The fact that it comes in the midst of

growing numbers seeking admission and during a time of budget

caps and fiscal shortages, leads us to conclude that refugee

determinations are being made for reasons that are irrespective

of the merits of the individual cases. We are convinced that

the denials represent a policy change that is unsupported by

the Refugee Act and unwarranted by the facts of Jewish

experience in the Soviet Union and the claims of Soviet Jews to

a well founded fear of persecution.

How can we think otherwise when a Maria Durnovo, Soviet Jewry

activist, is denied admission to the United States as a

refugee? Congressman Porter's aide snapped a photo of her as

she was being dragged from a Soviet Jewish rally by the KGB.

Yet she has been twice denied. How can we think otherwise when

long term refuseniks like Mikhail and Serafima Khazak have been
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denied? They have been trying to leave the Soviet Union since

1978. How can we think otherwise when families have been

divided—families that lived in the Soviet Union under similar

circumstances, suffering the same indignities—with part of the

family accepted for refugee status, another part of the family

denied? Abram German, 78 years old and ailing, has been denied

the opportunity to reunite with his wife of forty years and his

married son, who were admitted to the United States, at

personal sacrifice to the father, as refugees.

The rate of overturn of Jewish cases denied by the INS stands

at over 50% while a recent review of Pentecostal cases has

resulted in an overturn rate of over 95%. We welcome and

applaud this high rate of overturn. It recognizes the true

validity of the initial applications for refugee status. But

it substantiates our view that the great bulk of the denials

are the result of a misapplication of the standards of

determination, and that is greatly disturbing, since the

denials distress our clients, frighten their families left

behind in the Soviet Union and send a message of US ambivalence

to Soviet officialdom.

The eligibility of Soviet Jews to U.S. refugee status is

evident by virtue of Jewish history and the adverse experience

of Jews in the Soviet Union. Anti-Semitism in the Soviet Union

has not ended with "glasnost." The new openness has, to the

contrary, permitted the emergence of several nationalist

organizations that promote anti-Jewish ideas and attitudes.

Even if the official policies were changed.
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although I am a skeptic, the more structural anti-semitism, the

informal anti-Jewish attitudes and behaviors that have become

deeply embedded in Soviet society, are still operative and

affect Jews in profound negative ways. Anti-Zionism is still a

favored ideology, undistinguishable from anti-Semitism. Jews

are still kept from many occupations, from educational

opportunity and from meaningful access to Jewish culture and to

a positive Jewish identity.

We seek a return to the long held view that the objective

conditions in the USSR continue to support a presumption that

Jews and Christian minorities have a well founded fear of

persecution. Let me be clear. We do not seek the cessation of

individual determinations which the law requires. Under a

rebuttable presumption, the applicant is considered a refugee

and the burden of proving the contrary is on the INS. We have

submitted to the Attorney General a legal memorandum on "Soviet

Jews Seeking Refugee Status in the United Status," prepared by

the law firm of Fried, Frank, Harris, Shriver & Jacobson. We

also have distributed it to other members of the Administration

and the Congress. I would like to leave a copy with you today

to serve as supporting documentation to my testimony today.

I know that you are acutely aware of this situation, Mr.

Chairman. We have seen drafts of proposed legislation that you

have circulated. HIAS is grateful for your efforts. We

support the return to a rebuttable presumption of refugee

status for Soviet Jews and Pentecostals. While we would prefer
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an administrative solution to the problem, that does not seem

to be forthcoming and a positive signal from the Congress on

the status issue is required.

Additional Visas for FY 1989

The extraordinary outflow from the Soviet Union has created a

demand for refugee visas that far exceeds the numbers that were

allocated under the FY 1989 Consultation on Refugee

Admissions. For Soviet Jews, our best projections suggest a

need for 19,000 additional refugee visas for FY 1989. They

would permit the entry of slightly more than 31,000 Soviet

Jewish refugees during the federal fiscal year. The consistent

flow of Christian minorities from the Soviet Union leads us to

a confident projection that five to six thousand additional

Pentecostals and Baptists will require entry to the U.S. The

lack of visas compounded by the high rate of denials in Rome

has placed in jeopardy the welcome that Jewish and other

refugees have heretofore received. Unless we act quickly, we

risk adversely affecting first asylum opportunities in Italy.

For more than a year and for up to two years for some, approved

East Europeans have been waiting for visas to come to the

United States. They are living in difficult conditions in

Western European countries where their welcome is rapidly

running out. It is incumbent on us to enable these people.
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relying on U.S. promises of entry, to get into the United

States and begin to pick up the interrupted threads of their

lives. 2,000 additional visas are required to address the

needs of these people who have been recognized to be of special

humanitarian concern to our government. Bringing them to

promised resettlement in the United States would help relieve

the pressure on first asylum policies of friendly nations.

Last December, the Department of State announced the transfer

of refugee visas from the East Asia ODP program and from other

areas of the world as a response to the crisis in the Eastern

Europe/Soviet Union region. HIAS opposed the transfer of these

numbers, however needed, as bad refugee policy with unfortunate

domestic consequences. The transfer risked pitting one

deserving refugee population against another. Moreover, it waj

not a solution to a larger problem which required then, and

still requires an Emergency Consultation as provided in the

Refugee Act of 1980 as well as a durable funding solution. We

favor the provision of sufficient numbers to replenish the East

Asia accounts. We should not be sending signals of reduced

commitment to the Orderly Departure Program at a moment in

history when an international effort is being made to make that

program the major vehicle for departure of refugees from

Vietnam and neighboring Southeast Asian nations.



187

-8-

Finally, numbers should be restored to the Near East Region

because the demand of bona fide Jewish, Bahai, Zoroastrian and

Christian refugees from the Ayatollah's clutches and of

Armenian refugees from the region cannot be met by the current

allocation. Indeed, a slowdown has been effected in processing

from this region in anticipation of running out of visas.

HR 1605, submitted by Congressman Howard Berman and

co-sponsored by Congressmen Bustamante, Waxman, Torres, Frank,

Martinez, Gilman and Garcia is a creative legislative solution

to two aspects of the crisis—numbers and funding, while also

addressing immigration related concerns.

The Administration has indicated that it is about to call an

emergency consultation. This is a welcome, if belated,

development. It is, therefore, all the more urgent for

Congress to set out its sense of the shape that the outcome of

that Consultation should take. HR 1605 outlines a regional

distribution that is responsive to the needs. With some minor

adjustments, the numbers and allocations it suggests are an

appropriate but partial response to the emergency. We hope

that the Congress will give urgent and immediate attention to

the matter of refugee visas. At the current rate of demand, we

expect the program to deplete its Soviet region visa supply by

April 20, necessitating a complete shutdown of the program at

that time. That would be an unacceptable turn of events, very

costly in human as well as material terms. The Emergency

Refugee Act of 1989 sets the stage for the Consultation as well

as reasonable terms for its outcome.
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Issues of Funding and Related Matters

The Refugee Admissions Program has long stood as an example of

productive and cooperative partnership between government and

the voluntary community. Refugee visas carry some

reimbursement of expenditures to the voluntary community for

costs of migration and resettlement. The private sector

matches every federal dollar invested in the Program, often

overmatching. In the case of the Jewish community, the

overmatch is in the range of three to four private charitable

dollars for every federal one.

Refugees are a good investment for our country. In a very

short time, the vast majority of them are more than self

sufficient, the modest goal of the domestic resettlement

program. They are productive and contributing members of their

communities, paying taxes and giving back to society much more

than was ever invested in them. Private and public monies

spent on refugees reap greater returns.

A migration as large as the one we are facing from the Soviet

Union, requires an extraordinary response from government and

the voluntary community. The Jewish community, aware of its

responsibility to bear an increasing share of the costs of

resettling Soviet Jews, is undertaking a 75 million dollar

campaign as part of its increased commitment. The U.S.

government has a moral responsibility to undertake its share of

the burden and to keep alive the public/private partnership.
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These clearly are difficult fiscal times. They are times of

budget shortages and budget caps. Resources are scarce and

many worthy causes and programs are forced to compete for

shrinking public and charitable dollars. That is another

reason we have welcomed the efforts of Congressman Berman and

his introduction of HR 1605 as well as the initiative of

Senators Kennedy and Hasten and their related legislative

endeavor. We prefer the House approach, however, because it

provides a creative solution to the funding dilemma yet does

not take away money from another program in a zero sum game.

Moreover, it strengthens state programs funded under the

Immigration Reform and Control Act of 1986, a measure that HIAS

actively supported along with its sister voluntary agencies and

many other groups.

HR 1605 proposes to borrow funds from the State Legalization

Impact Assistance Grants account in order to fund the

additional refugee visas. Its genius lies in targeting a

source of funds that will not be used during this fiscal year.

It is an appropriate temporary diversion of such monies in that

it will be used to fund refugee programs, not very far afield

from the general purposes for which it was appropriated. Yet,

when the States are likely to need the funds for SLIAG

programs, in FY 1991, the Berman bill proposes to replenish the

account. In this scenario, no worthy program is made to suffer

for another worthy one. All can be satisfied.
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The legislation also strengthens the anti-discrimination

provisions of SLIAG by appropriating monies to the Department

of Justice and the Equal employment Opportunity Commission for

that purpose, a move that we endorse. It also wisely

encourages the provision of English language and civics classes)

to those seeking naturalization under the Act. Finally, HR

1605 provides the opportunity for a creative partnership

between the federal government, state governments, and the

Jewish, Latino and Evangelical Christian communities in the

enthusiastic pursuit of goals that are important to each of us

and to all of us.

In our view, the bill requires some refinements such as setting

aside some visas for Soviet Christian minorities. We are

uncomfortable with the specific linking of the overseas

admissions program to a domestic program, the matching grant,

although its intent—to admit more Soviet Jews— is laudable and

merits wide support in the Congress. We do strongly support

the transfer of funds to the matching grant program since that

program, a demonstrated success which embodies the partnership

of the government and the voluntary community in resettlement,

is the auspices under which Soviet Jews are resettled. We hope

that the question of exact amounts is still open. It is not

clear to us that $100,000,000 is sufficient to fund the

required number of refugee admissions, although that figure is

of the proper magnitude.
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Summary

It is clear, Mr. Chairman, that there is a crisis in the US

Refugee Admissions program that demands an urgent response.

Our nation is in danger of squandering a human rights victory,

not only at the cost of a wounded foreign policy, but in tragic

consequences to human lives.

We are heartened by the fine support that has been demonstrated

in the Congress by you and your colleagues. To enumerate those

who have evidenced their concern is to risk omitting others.

Therefore I will thank in general terms the members of Congress

who have circulated and signed "Dear Colleague" letters of

concern, those who have pressed the issues in public and

private, those who have submitted and those who have

co-sponsored responsive legislation, those who have called our

offices seeking to help family of their constituents, those who

have visited the Soviet Union, Italy and Austria to witness the

problems first hand. All of you deserve our gratitude and you

have it. But efforts need to be redoubled, if we are to defeat

the crisis.

The time is short in which to forge a comprehensive solution to

the problem. We ask you to give prompt attention to the three

aspects of the refugee emergency—status, numbers and funding.

We pledge our support and that of the American Jewish community

to help you in your efforts.
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Mr, Morrison. Mr. Harris, as with the prior testimony, your tes-

timony will be entered in the record and you may summarize as

you feel appropriate.

STATEMENT OF DAVID HARRIS, WASHINGTON REPRESENTATIVE,
AMERICAN JEWISH COMMITTEE

Mr. Harris. Thank you, Congressman Morrison.

My name is David Harris. I am the Washington representative
for the American Jewish Committee. You will note on today's

agenda that Gary Rubin, of our New York office, was to have pre-
sented our summary. He extends his apologies, Mr. Chairman, but
he was compelled to leave the hearing and return to New York at

short notice.

I represent the Nation's oldest human relations agency. We were
founded in 1906, and over the decades the American Jewish Com-
mittee has consistently advocated for a just and fair response both
to the needs of Soviet Jews and other immigrant and refugee popu-
lations. In today's hearing I would like to draw on the same convic-

tions and principles which have characterized our attitudes on im-

migration and refugee issues more broadly.
The last time that we addressed the subcommittee we called for

maintaining principles of family unification in our legal immigra-
tion system, and, at the time we, we especially cautioned against
provisions that could harm Asian and Hispanic newcomers to this

country. At every annual refugee consultation we have urged this

subcommittee to maintain our Nation's commitment to Indochinese
and East European refugees and to increase the pitifully low level

of African admissions. We have submitted several statements to

you calling for a human response to Central Americans seeking
safety in this country, and perhaps you have seen that we have
joined with the IndoChina Resource Action Center on several occa-

sions, in the pages of the New York Times and elsewhere, urging
that our Nation not pit two deserving refugee groups against one
another as could have been deduced both in 1987 and 1988 with re-

spect to both Indochinese and Soviet Jews.
When we come to you today urging vital measures for Soviet

Jews, we do so not as pleaders for a narrow interest, but rather as
an agency that has a long and, I believe, consistent track record in

seeking justice for all newcomers. We believe that the legislation
under examination at this hearing represents the same principals
of humanitarianism and rescue for which we have advocated in
other situations.

What do these principles of justice and rescue require in the case
of refugees from the Soviet Union? We see an urgent need to ac-

complish the following four goals. First, to return to a rebuttal pre-
sumption of refugee status for Soviet Jews and other religious mi-
norities. May I say in this connection, Mr. Chairman, that having
spent a good part of the 1970's working in Rome and Vienna deal-

ing with Soviet refugees, and having interviewed personally thou-
sands upon thousands of refugees in Russian language, and having
returned twice in the past year to Rome, again to interview the
same population from the Soviet Union, I, for one, must say I see
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very little difference and very little reason for the sudden and, to

us, inexplicable rise in the rejection rate for refugee status.

The same reasons are propelling people to leave: Fear for the

future, fear for the children, the sense that what we have now was
a very precious and fragile window of opportunity through which

people must rush as quickly as they possibly can, and a very, very
understandable lack of confidence both in Russian and subsequent-
ly Soviet history and the treatment of Jews over the past 300 years
on that inhospitable soil. That is why people are leaving, and that

is why, to me, we are so worried that when the rejection rate

reaches nearly 40 percent we are perhaps inadvertently sending a

signal to the Soviet Union that to some extent we are legitimizing
the status quo for Jews as they live day to day in the U.S.S.R., and
that would be a regrettable message to send.

In fact, how ironic that on December 6, 1988, exactly 1 year to

the day after more than 250,000 Americans gathered just a few
blocks from here, joined by Vice President Bush and leaders of

both parties, to protest the condition of Soviet Jews. Just 1 year
later, the image became a split screen. In one-half of the screen
President Reagan, President-elect Bush and Secretary of State

George Shultz were meeting with Gorbachev and Shevardnadze at

the United Nations and were again carrying on the glorious tradi-

tion of our country with respect to human rights, pressing the
Soviet leadership with respect to their treatment of minorities and
the persecution of Soviet Jews in particular. And yet the screen
was dominated by another image as well, for on that very same
day officials of the U.S. Government in Rome were rejecting those

very same Soviet Jews who were products of our country's foreign

policy on the grounds that they could not prove a well-founded fear

of persecution. How sad, how ironic, and how shameful for our

country that that split screen was permitted to happen.
Second, our goal was to secure some 20,000 new admissions slots

for this fiscal year. The needs have already been spelled out by
others.

Third, to secure the funding to continue the partnership
—and I

stress the word "partnership"
—between the Federal Government

and the private Jewish community, the principal agents of which
are here on my right and my left, in resettling Soviet Jews.

And, fourth, to accomplish these goals in ways that do not harm
other groups needing refugee status or publicly funded programs.

Obviously, there are several ways to accomplish these goals. The
first we have noted. The Bush administration has now requested
emergency consultations, actions that we welcome and actions that

we trust will go a long way to solving some of the immediate prob-
lems. Second, the bill offered by Congressman Berman, H.R. 1605,

accomplishes three of these four goals, we believe. It will admit suf-

ficient numbers of Soviet refugees. It will provide funds for their

resettlement in cooperation with the Jewish community, and it

does so in a way that preserves the interests of other needy and

compelling groups.
Even if alternate methods are found for admitting and funding

Soviet refugees, the American Jewish Committee will continue to

advocate full expenditure of SLIAG funds and endorse the improve-
ments in the program incorporated in the Berman proposal.
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Mr. Chairman, your proposal like Congressman Herman's would
have, we believe, the positive result of admitting more Soviet Jews
this year, as well as restoring numbers previously taken from other
groups. It also addresses the status issue. We believe this to be a
positive approach, though frankly and respectfully I must admit
that we would prefer that Soviet Jews and other religious minori-
ties be given a rebuttal presumption of refugee status rather than
a blanket grant since we believe that this language more closely
conforms to the Refugee Act of 1980 which we have strongly sup-
ported. Indeed, this language is incorporated in Mr. Sikorski's reso-
lution, which we also endorse. Finally, Mr. Chairman, your propos-
al has the virtue of addressing refugee needs for the next fiscal

year, fiscal year 1990, so we do not find ourselves again in a crisis

atmosphere similar to the present.
If I may note in closing that it is enormously gratifying both

today and over the years to see so many Members of Congress re-

spond again and again to the very compelling and human needs of
Soviet Jews and others oppressed in the U.S.S.R. And since addi-
tional funds and numbers are so urgently needed, we share with
you the desire for the most expedited action possible on these pro-
posals.
Thank you, Mr. Chairman.
Mr. Morrison. Thank you.
[The prepared statement of Mr. Harris follows:]
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Prepared Statement of David Harris, Washington Representative, American
Jewish Committee

SUMMARY

Statement of the American Jewish Committee
to the

Subcommittee on Immigration, Refugees and International Affairs
Committee on the Judiciary

U.S. House of Representatives
April 6, 1989

The American Jewish Committee (AJC) always has advocated for

justice and fairness for all immigrant groups to the U.S. We seek

justice for Soviet Jews as a continuation of our advocacy for a fair

immigration and refugee policy for all.

There are four urgent goals to accomplish now for Soviet Jewish

refugees:

o To return to a rebuttable presumption of refugee status for

Soviet Jews and other religious minorities; *

o To secure about 20,000 new admissions slots for this fiscal

year;

o To secure funding to continue the partnership between the

Federal government and the private Jewish community in

resettling Soviet Jews;

o To accomplish these goals in ways that do not harm other

groups needing refugee status or publicly funded programs.

There are several ways to accomplish these goals. We hope the Bush
Administration will soon come forward with emergency consultations
and appropriations, actions which will go a long way to solving some

of the immediate problems.

The bill offered by Congressman Herman, H.R. 1605, accomplishes
three of these goals: It admits sufficient numbers of Soviet

refugees, provides funds for their resettlement in cooperation with
the Jewish community, and does so in a way that preserves the
interests of other groups. Even if alternate methods are found for

admitting and funding Soviet refugees, AJC will continue to advocate
full expenditure of SLIAG funds and endorse the improvement in the

program incorporated in the Herman proposal.

Congressman Morrison's proposals, like Congressman Herman's, would
have the positive result of admitting more Soviet Jews this year, as
well as restoring numbers previously taken from other groups. It
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also addresses the status issue. We believe this is a positive
approach, but would prefer that Soviet Jews and other religious
minorities be given a "rebuttable presumption" of refugee status, not
a blanket grant, since this language conforms more closely to the
Refugee Act of 1980 which we strongly support. This language is

incorporated in Mr. Sikorski's resolution, which we also endorse.
Finally, Mr. Morrison's proposal has the virtue of addressing refugee
needs for the next fiscal year so that we do not find ourselves again
in a crisis atmosphere similar to the present.

It is gratifying to see so many members of Congress respond to the
needs of Soviet Jews. Since additional funds and numbers are needed
urgently, we would encourage the most expedited action possible on
these proposals.
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In its eighty-three year history, The American Jewish Committee has

consistently advocated for a just response to both Soviet Jewish and

other immigrant and refugee populations. In today's hearing on

Soviet Jews, we will draw on the same convictions and principles

which always have characterized our policy positions on immigration

and refugee issues.

The last time the American Jewish Committee addressed this

Subcommittee, we called for maintaining principles of family

unification in our legal immigration system, and especially

cautioned against provisions that could harm Asian and Hispanic

newcomers to this country. At every annual refugee consultation, we

have urged this Subcommittee to maintain our commitment to

Indochinese and Eastern European refugees and to increase entry from

Africa. We have submitted several statements to you calling for a

humane response to Central Americans seeking safety in this country.

We also have continually argued that each of these groups strengthens

American society and preserves our character as a pluralistic

nation.

When we come to you today urging vital measures for Soviet Jews, we

do so not as pleaders for a narrow interest, but as an agency that

has a long and consistent track record in seeking justice for all

newcomers. We believe that the legislation under examination at this

1
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hearing represents the same principles of humanitarianism and rescue

for which we have advocated in other situations.

What do these principles of justice and rescue require in the case

of refugees from the Soviet Union? We see an urgent need to

accomplish the following goals:

o To recognize that Soviet Jews, and some other religious

minorities such as Pentacostals, exiting the Soviet Union

merit a presumption to refugee status, subject to rebuttal in

a hearings process. The failure of the Immigration and

Naturalization Service to recognize a rebuttable presumption

to refugee status has resulted in a significant and unjust

rate of refusal for Soviet refugee applicants;

o To allow for approximately 20,000 additional admissions of

Soviet Jewish refugees for this fiscal year;

o To fund these additional admissions in a way that continues

the public-private partnership in which Federal funds are more

than matched by private Jewish resources and that has

characterized Soviet Jewish resettlement since its inception;

o To assure that these additional numbers do not come at the

expense of other populations in need of refugee entry, such as

Indochinese, or those needing special programs such as
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assistance for newly legalizing aliens.

It must be stressed that these goals need to be accomplished

promptly. Current allocations of refugee numbers and dollars will

run out in a matter of weeks. Action is urgently needed to assure

that we can continue to respond to Soviet refugee needs for the

balance of this fiscal year.

Several means are possible to accomplish these goals. We hope

that, as several members of this Subcommittee have urged, the Bush

Administration will come forward with an emergency consultation and

appropriation for Soviet refugees. This would be the fastest and

most efficient way to resolve the problem.
f

'

H.R. 1605, The Emergency Refugee Act of 1989, offered by

Congressman Howard Herman and co-sponsored by several members of this

Subcommittee, presents another very positive approach. The Herman

Bill would meet three of the four goals outlined above:

o It would mandate sufficient new admissions of Soviet refugees

for this fiscal year;

o It would restore numbers previously planned for other regions,

such as Vietnam and Eastern Europe, and then transferred to

Soviet refugees, back to their original regions. Refugee

needs are pressing in these regions, and the American Jewish
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Committee firmly supports a strong U.S. response to them. We

opposed the transfer of slots when it was proposed and welcome

the restoration provision of this legislation;

o It provides sufficient funds for Soviet refugee resettlement

in the U.S. by borrowing from funding already appropriated for

this fiscal year for State Legalization Impact Assistance

Grants (SLIAG) and returning them in fiscal 1991. This both

solves the current funding problem for refugees and avoids

hurting newly legalizing aliens because of the payback

provision. The bill also considerably improves the SLIAG

program by authorizing its use for employment training,

education, outreach and anti-discrimination activities, and

clarifying state access and reporting on SLIAG funds.

We want to emphasize that we regard these improvements in SLIAG as

wise, independent of any connection to the refugee program. Should

funds for Soviet refugee resettlement be found from some other

source, the American Jewish Committee will continue to advocate full

expenditure of SLIAG funds and improvements in the program that are

incorporated in the Berman Bill.

In short, H.R. 1605 addresses in a most positive way pressing

problems related to Soviet refugee admissions, fairness for other

groups and funding. We urge its favorable consideration by this

Subcommittee.
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We also lend strong support to the legislative ideas put forward

by the Chairman of this Subcommittee, Congressman Morrison.

The recent letter sent by Congressman Morrison to the Attorney

General and the legislation drafted by him, but not yet formally

introduced, address an important goal listed above; the need to

reestablish a presumption, which is subject to rebuttal on

examination, that Soviet Jews and other religious minorities have a

well-founded fear of persecution and therefore merit refugee status.

It is clear to us, as Congressman Morrison has stated, that the

Immigration and Naturalization Service has changed its procedures for

reviewing Soviet refugee applications with the result that an

unacceptably high turndown rate has occurred. We join with the

Congressman in seeking a return to previous guidelines which

accurately recognized the legitimate fear of persecution of Soviet

Jews and other religious minorities.

However, we must be careful about the wording used to express this

concern. The American Jewish Committee, along with almost every other

major Jewish organization, strongly supported the passage of the

Refugee Act of 1980. Legislation or resolutions offered on Soviet

Jews and other minorities must comport with the definition of refugee

under the 1980 Act. It may be too broad to mandate the admission of

an entire group such as Soviet Jews or Pentacostals. Instead, we
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would greatly prefer that language be used which grants a rebuttable

presumption to refugee status. This language is consistent with the

Refugee Act and would resolve, in our view, the status problems now

being encountered by Soviet Jews and Pentacostals. This language is

also incorporated in the excellent Concurrent Resolution proposed by

Mr. Sikorski. If Congressman Morrison formally submits his bill, we

suggest the use of the rebuttable presumption phrasing.

Another important feature of the Morrison proposal is that it

begins to address needs for Soviet entry for the next, as well as

this, fiscal year. Such future thinking is vital to avoid a

recurrence of the crisis atmosphere in which we now find ourselves.

As should be clear from our previous remarks, we also endorse H.R.

852, introduced by Congressman Dornan, which would restore the

refugee numbers previously reallocated to Soviets. If either the

Benian Bill or the Morrison proposal become law, this goal also would

be accomplished.

We conclude with a strong note of urgency. We are genuinely

gratified that so many members of Congress have come forward to

support Soviet Jewish and other refugees. There are now several

legislative proposals in the Senate and the House. Because the time

frame to respond to the crisis of numbers and funding is so short,

it is imperative now to achieve consensus on an advocacy and

legislative strategy that will produce immediate results for Soviet

refugees. The bills under consideration this morning require urgent

attention and action.
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Mr. Morrison. The final member of this panel, Mr. Mark Talis-

man.

STATEMENT OF MARK E. TALISMAN, DIRECTOR, WASHINGTON
ACTION OFFICE, COUNCIL OF JEWISH FEDERATIONS

Mr. Tausman. Mr. Chairman, as you know, I have just returned
fi*om Rome, having led the group that Congressman Frank talked
about. I would like to submit for the record in addition to the first

statement a statement as a result of the trip, and also the letter

from the group to Senator Kennedy, which is a companion letter to

Congressman Frank, and a detailed case from your colleague. Con-

gressman Solarz, to the American Ambassador in Rome, in regard
to one of the refused families who was double denied by our own
activities in Rome.
Mr. Morrison. All those documents along with your statement

will be admitted into the record, without objection.
Mr. Tausman. I have some difficulty at the moment because it

sounds like, from what we have heard all day today, we need a

long-term conversation or a seminar to try to pick up some pieces
that were dropped along the way. So I am going to try to, if I can,
be helpful at least to the committee to go through a series of

things.
I have brought an absolutely unedited version of the film that

was taken 2 days ago of meetings we had with 250 Soviet Jews in

Rome and Ladispoli, and I just want you to have it. When the final

version is available, we will give it to you as well. But it does give a
flavor of anguish and of human-made misery as a direct result of

American policy that can't in any way be transmitted by any of us
in words. So I thought that would be useful at least to start.

Second, the problem of numbers of refugees and consultation.

What I have observed today is what we as a Jewish community
have found in our various meetings that were generously provided
for us with the Attorney General, the Secretary of State, Commis-
sioner of INS, and a number of other people who have been very
generous with their time in meeting with us, and that is, that we
are struggling against a policy already in place for which there
were no consultations in the first place. So that what we, in effect,

are being asked to do is to respond to a situation in which the re-

buttal presumption does not exist and, in fact, has now found us in

a position that I witnessed 2 days ago in Rome in which nearly 40

percent of the people going in are being denied refugee status. And
in my testimony I specifically cite among the 250 with whom I con-

versed in a large meeting 37 people who were double denied, of

whom 10 were long-time refuseniks in the Soviet Union. Their
names are in my testimony.
Now, I caution myself, and obviously in regard to my testimony,

that I am no caseworker. We went there for 24 hours because this

was the first Jewish community in the United States going to

Rome specifically to launch our private sector commitment and

partnership with the Federal Government, which has been place in

the last decade, to allow us to provide resources to match that

which the Federal Government provides. It isn't as if we are asking
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ever5i;hing from the Federal Government. So, in that context, it

was a very fast trip.

But these people didn't lie to us. There is no way to make up the

stories that we heard that are on that television tape that you
have. There is absolutely no way to rationalize how it is that a

person that was refused for 15 years is then denied by our Govern-
ment twice during that process, nor to find a family where children

are allowed to come as refugees and the parents, who are older, are

denied.

GAO was kind. They called it an inconsistent application of the

law. I think it is irrational. I find it difficult for me to sit here with

you as a committee who are trying to legislate in a Solomonic way
against an irrational policy, to even enter the conversation to have
that irrational conversation when, in fact, the origins of it are

wrong. Which is why I am trying to figure out a method to get
back to where we were. Not to ask special favors for our group. Be-

cause when it was time to resettle the Vietnamese refugees or Hai-

tian boat people, our Chicago Federation, our Los Angeles Federa-

tion, our Miami Federation were there with Mr. Larsen and the as-

sociation and we will always be there. It is our time to face some
joy, and we aren't even being allowed to do that by the irrational-

ity of this policy.
I can't begin to tell you the kind of social work problems that

have been created among people who either have gone through the

process already in Rome or are living in trepidation of having to

face an INS officer, because they don't understand what words to

use any more. They are talking about making up stories there to

see if they can fit whatever it is that people are looking for from
them.
And I have to tell you I don't know what kind of training in fact

is going on. Mr. Joe Real, with whom we met at INS, has asked us
to provide some consultative folks to be able to help them train
their people. Obviously, we are going to do that. What I find ironic

about it is that if, in fact, it is that necessary to do that at this

point, it is an admission that it hasn't been done, which means that
all of those folks, 30 families a week for the last 2 weeks, were
denied on the basis of no information.
What do we do about all of those families who are now in limbo

there who are being offered this old parole status for which there is

no adjustment to citizenship possible? It is wrong, and that is one
aspect I must say we have to figure out together. Why should we
participate in what is a wrongful act in the first place, where these

people innocently are treated that way and for which there is no
adjustment possible? It doesn't make sense.
The situation in Rome is ungodly. It is unworthy of our country.

Now I am going to give you some numbers. We were briefed, as Mr.
Frank knows from the letter that he got from the Boston communi-
ty, by Dudley Ciparell, who is the consul general of our Embassy in
Rome. He is an extremely well thought of, highly regarded profes-
sional consul general. He is also the refugee coordinator. It took

place at 8 o'clock on Monday morning at our hotel, across the
street from the Embassy. He was kind enough to get up early to do
that.
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His story was nice. The projection is 4,200 people coming out.

That should be a joyous statement. That is for the month that is

past. They are projecting 6,000 next month and maybe 10,000 the
month after that. What he did for us was simply to outline the fact

that INS under present circumstances can only manage 2,000 cases

a month. There was no suggestion of what was to be done in regard
to management of what now is projected to be an extremely low

flow, and what he projected, in specific terms over 20 minutes, was
an outline of how the system will back up on itself, all the way
back to the Soviet Union.
And for this 265,000 people marched on the Mall. For this 150

Members of Congress and their spouses have worked their heads
off to free Soviet Jews for 15 years. For this the glory of the Ameri-
can Government comes to the table with a system that is complete-
ly dysfunctional at the moment, because we can as human beings
project what is going to happen. Mr. Ciparell was extremely careful

about what he was saying, and yet and still, no alternatives were

presented.
What I find also fascinating is that the State Department does

conduct foreign policy. There are major foreign policy consider-

ations in these matters. For there, all of a sudden, to be the imple-
mentation of a policy which says, out of nowhere, that Soviet Jews
and Soviet Pentecostals and others are different one from the other

because of finite distributions geographically in October through
the present day, as opposed to the last 400 years, is really fascinat-

ing. And yet and still, when we ask for specifics as to whether
there is a connection in the briefings between State Department,
our foreign policy mechanism, and the instrumentality to conduct
at the INS, we get a shrug of the shoulders and they ask us for

help. That is wrong. It is at least not professional since there are

human beings' lives at stake.

I won't go into all of the cases. I will leave them in the testimony
for you to read. But I do appreciate, on behalf of the Council of

Jewish Federations and each one of the 200 federations—whom I

am proud to represent
—who are the resettlement agencies in the

country, and I will give you an example parenthetically
—Boston

community. These are volunteers. They have other lives to lead,

and this is a dream come true for them. Because these folks from
the Soviet Union have opted to come to Boston. Boston will be the
second largest resettlement community in the entire United States

willing to accept between 1,500 and 2,000 Soviet Jews.
As a result, when we went there on Sunday and Monday, we sent

the word in advance that people intending to come to Boston,
whether they had problems or not, do come to a room, and 250

people came. It was a mess. The people are living in fear. They
don t know what to do. As one of our mission participants said, we
are lucky. We are leaving tomorrow morning, we don't have a

problem. We are leaving people who have been stuck here for 5

months.
And I would comment in that regard that it makes no sense

whatsoever, given what Mr. Ciparell has indicated to us, to know
in advance that the system is backed up on itself, to know that

there will be Federal and hard-earned private dollars being used (1)

to warehouse people in Rome and outside of Rome, (2) to have to go
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against an artificially created system in which lawyers will now
have to be engaged to go over to run an appeal system on the arti-

ficial system—all of which divert moneys that are hard-pressed on
all of our parts, private and public, instead of going about the

happy task, we thought, after 10 years of struggle, of resettlement
so that we can make them taxpayers as soon as possible. Ameri-
cans as soon as possible, as previous history has so well demon-
strated.

Now, for our part what Congressman Berman and all of you as

cosponsors have done in H.R. 1605 was a breath of fresh air for us.

The administration in the meanwhile has come forward with its

proposal as well. What is amazing about H.R. 1605 is it knits to-

gether the interests of the United States who have cooperated long
and hard in a host of areas in which they have common interest. It

does not hurt anyone in the slightest. It helps everybody involved.

One out of the nine pages relates to Soviet Jewish resettlement.

Eight out of the nine relate to corrections that are desperately
needed to allow SLIAG to operate the way it was meant to be, so

that everybody's interests are served and so in Gramm-Rudman,
which is also helpful for all of us. It is helpful because we all have
to be concerned about it, and nobody is stealing from one pocket to

give to another.

Imagine the situation, if I were sitting in this room this morning
as a Governor or a representative of a Governor or the head of a
health and human services department in a State, to be told in the
middle of the fiscal year that 8.9 percent was going to be sliced off

the top, having spent on a budgeted rate of 100 percent for the be-

ginning of the year. I don't know if I would choose to jump out of a
window or just resign immediately and hope I can find another
career. It is not fair. That is not a way to do what we have to do

honorably to help solve this resettlement issue.
I think the Berman bill, the one that you all have cosponsored,

have all of the elements within it that do the job that has to be
done in the middle of this problem. We also have, as you know,
upon us at the same time or simultaneously in the miracle of a
congressional process fiscal year 1990 preceding, and the numbers
that are being projected under 90, as I heard the numbers, are

wrong. Mr. Ciparell's figures are accurate on the one side of State

Department in Rome. They are much larger than they are being
projected in the numbers being requested of you for 1990. It looks
like a 45,000 to 50,000 a year on behalf of Soviet Jews alone. And,
if we don't get it now and the consultations don't take place, appar-
ently it is only a semiannual basis, which means to say we have to

get Gorbachev involved so that he can synchronize what he is

doing. Because otherwise we are stuck as we have been stuck, and
that would be wrong.
And finally, in regard to the actual numbers of dollars involved,

we have to be extremely careful as to what is available. You know
better than anybody we have a special arrangement. It is an off

special arrangement. I know some people have said we have asked
for special pleadings. We have not. We haven't asked for anything
that anyone else hasn't rightfully under the American Constitution
been able to receive and what is right and proper for our visage of
our country. But, in 1978, this Congress participated in the creation
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of the block grant or matching grant program that we have been

tossing around here. There is a point of personal pride for us in

that because during the first 4 months we don't want to put our
folks on welfare. We want to see if we can use a system in which a

per capita amount, which is capped at $1,000, limited to $1,000, is

available and we match it many times over. Hopefully, within that

period of time and maybe a little time beyond it, depending on the

training required, we help these folks become taxpayers as soon as

possible.
That is an alternative system. It isn't a system in which we

simply put them on welfare. That isn't what we choose to do. There
are other models, and this one is working all right. We got to make
sure it is funded. Because I hear all the time from State Depart-
ment and other people, "What are you worried about HHS for?

That is fully funded." The fully funding meaning, of course, put-

ting them on welfare. But we don't consider that as the appropri-
ate way to do it, and we have found the model to save money, to be

effective, and we hope to be useful to other groups and emulate
where it is possible. It is not possible in all cases.

So, we have a lot to do. I have to tell you from my time in Rome
in the last 48 hours I was simply ashamed. There is nothing that

one can tell a person who now lives in fear either because they
have gone through the process that is artificial or they are about to

and they don't know what to do, having fought, in so many cases

struggled.
And then there is the other case. The other case is best repre-

sented in what I wrote you about in the testimony. It comes from a
man who is a nobody. He had said that to me. He said I am not

special. I wasn't brave enough to go fight the KGB singlehandedly.
I didn't get beat up and I didn't get thrown in jail. I was just
scared to death all of my life. And I finally got out. I went and got
the papers, and they gave them to me fast. I was shocked. I

couldn't believe it until I finally got out. And then what happened?
He got stuck in Rome, double denied. Because he is a nobody.

Well, I don't think that person is a nobody. I think there is a
classification that has existed. It started with my family getting
thrown out of the Soviet Union. It started 400 years ago. And there

is a presumption that exists and I want to speak to that, Mr. Chair-

man, in all due respect. We don't ask for anything special for us.

We don't want a classification for us as opposed to anyone else. We
will fight as hard as hell as we can for every Vietnamese who
wants freedom, every Laotian, every Cambodian, every boat person
from Haiti. But we want the rebuttal presumption. We cannot once

again have our history wiped out, which history, by the way, starts

tomorrow morning. Our people have suffered too much to be insult-

ed.

As you know, or maybe you don't, I attached something that I

was handed by a Soviet Jew from Latvia 3 days ago. It comes from
a current edition of a sixth grade primer. I am not going to read it

because I won't let that sleaze out of my mouth. But it is about as

filthy and anti-Semitic a document and it is used for teaching the

alphabet, and you can look at it at your leisure. In the note he

simply said: This Latvian magazine for children, the A, B, C's for

children 6 and 7 years old is a typical insult extant at this moment
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for Jewish people in the Soviet Union, and I won't read the rest.

You can read it yourself. That we have to be put on the defensive

once again, to go demonstrate the misery of history. I would rather

not do it in public, and I have to tell you all of us here have testi-

fied and we will be prepared to testify that Mr. Gorbachev should

live a long life and his policies should succeed. He wishes as much
as we do that the trickle down works fast for him.
But it has got to work for us soon. He hasn't yet at the lower

levels where our people are still being hurt, and that is where we
get crosswise with this fast and quick assessment from our own ex-

perts which have produced the testimony that you have heard

today that some folks are different than others. I only hope to God
that that is true soon.

We all, in our religion, are approaching the holiday of Passover.

It happens to be a thousands of years effort to remember the origi-

nal passage to freedom and in it there is a long passage that has
been rewritten anew on behalf of Soviet Jews. I just only hope we
can realize it and that all of us as a people can be proud ultimately
without being fettered with all of these things. That we can declare

victory quietly and modestly and get on with our work.
Thank you, Mr. Chairman.
Mr. Morrison. Thank you.
[The prepared statement, with attachments, of Mr. Talisman

follows:]
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TESTIMDNy OF MftRK E. TTfljISMftN

DIRECTOR, WASHINGrON ACTION OFFICE

C3DUNCIL OF JEWISH FE[£RATICNS

BEFORE 1HE IMMIOIATION, REFUGEES, AND INIERNATICNAL UW SUBOGMMTTTEE

OF THE

JUDICIARY CCMMITIEE

OF THE

UNTIED STA3ES HOUSE OF REPRESEMEATIVES

APRIL 6, 1989

Mr. Chainmn and insnbers of the Subcxmnittee, I am Mai^ Talisnan, the

Directca: of the V^^hington Action Office of the Council of Jewish

Federations. I vrould like to thank you for cillowing me to appear before

you today to discuss the current situation with regard to So\djet Jewish

ininigration. The Council of Jet/ish Federations represents over 200 Jewish

Federations and over 800 social service agencies throuc^iout North

America. All these federations help in sane vgety with the resettlement of

Soviet Jews in the United States.

We are now faced with perhaps the ultinate paradox. The United States

has scored a dranetic hunan rights victory, but rdtody has been able to

celebrate. After more than a decade of U.S. pressure and sanctions, the

Soviet Union is now edlowing thousands of people to emigrate each month.

This foreign policy success of a number of Administrations over the past

15 years, culminating with the Reagan and Bush Adninistrations, is the

result of years of hard work, much \mder the direct leadership of

Secretary of State George Shultz.

For a number of reasons, however, these same people which the United
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States foug^ so hard to fzse han/e noft been able to enter this cxxmtzy.

As a result, the United States govemnent has, for the time being created

a number of cdsstacles for Jews and others seeking freedcm and family

reunification. If V4e do not act quickly to renedy this situation, the

United States will continue to suffer a najor international embarassment,

and also betray the thousands of Soviets vAio depended on our pledge of a

place of real refuge.

Ihis is not a political issue, but a human rig^its issue. In the past

few vgeeks, I have met with both the Administration and Congress, with both

R^ublicans and Democrats, and all have agreed that this situation must be

remedied ets soon as possible, so that we can begin to cel^srate the

freedcm of thousands of persecuted individuals. Based on these meetings,

and the goodwill of all of the people involved, I am confident that we

will soon be able to get on with the process of resettling refugees frcm

the Soviet Union.

Despite this spirit of coqperation, the current situation has reached

the crisis stage, and without praqpL action it will worsen dramatically.

First, additional refugee slots need to be eussigned to the Soviet region.

We are in danger of using all the available slots in the next few weeks,

effectively stranding thousands of refugees scmev^iere in Western Europe.

Second, more federal funds need to be node available. Based on the

current number of available refugee slots and federal dollars, the

transmigration and resettlement process will ccms grinding to a halt in

mid-^xril. Fincilly, ve need to neke improvements in the processing of

Soviet refugees, in both Rome and Mdscow.

First and foremost, we need to radse the number of refugee slots
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available to Soviet Jews. The Refugee Act of 1980 provides that when there

is an vmexpected increase in the refugee population, the Mmi n i stration

and the Congress should consult to raise the nutsber of slots awa liable.

Over the last few months, close to 150 Congressmen have written to various

A±ninistrati£3n officials asking them to call for such consultations. I am

told this nay take place on, or around i^il 10. I am hopeful that the

increased attention this crisis is receiving vnJJ. result in swiift action

en both the consultation and the required funding legislation .

While the increased flow of Soviet Jews leaving the USSR is obvicxisly

welccme, it was unanticipated. During the FY89 refugee consiiLtations,

vrfien the Administration and the Congress agreed i^xsn the total nunober of

refugee slots, they estimated that between 12-14,000 Soviet Jews vould

seek entrance to the United States as refugees. Consequently, vAien the

Congress enacted the FY89 budget, they provided budget authority for the

admission of only 12,500 Soviet Jews. Current projections are that 37,000

will seek entrance to the U.S. as refugees this fiscal year. Par this

reason, we nust r-rme^
vip with aHriii-ininal federal funds and vast increases

in private funding, or thousands of Soviet refugees will feel abanrinnRd by

the United States of America.

I^poresentative Howard Bemon has proposed borrowing funds fron the

State Legalization mpact Assistance Grant (SLIAG) pttjgram and using them

to fund State Department and D^aartment of Health and Himan Services

pri-Mj rvMiig vrfiich assist refugees. This Bnergency Hefagab Act of 1989, HR

1605, is a proposal v*iich the Council of Jewish Pederations strongly

supports, and iirges the Congress to act uqpon immediatly. Ihis bill %irLll

allow the federal government to maintain its promise of helping fund the
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transmigration and resettlement of refugees frtzn the Soviet Union, vrLthout

negatively inpacting on the budget cxisis. Further, by returning the

borrowed funds to the SLIflG program in FY91, and proposing seme

iinprovaoents in the SLIAG program, the bill iirproves the programs'

effectiveness for its newly legalized beneficiaries.

I cannot overemfdiasize the importance of this last statement. The

Jewish community does not vrant to benefit at the e^^ense of other ethnic

connunities . For this reason, we have vrorked closely with Representative

Bentan and his stciff , at their request, to craft a bill that returns the

money to SLIAG, and attaints to make the program more effective. By

authDrizing addition£d uses of State SLIAG funds, HR 1605 expands the

effectiveness of the legcilization program. These additional uses include

criticcLLly needed English language services, and anti-discrimination

education courses, as well as jc^ training activities. Further, by

clarifying the r^X3rting requirements with regard to state expenditures of

SLIAG funds, the bill will make it easier for the individual states to

access the funds.

The Emergency Refugee Act of 1989 is a carefully drafted bill vMch

will help nony different ethnic groc^. This fact is evidenced by the

wide range of organizations that endorse the bill. These include, the

National Council of la Raza, one of the largest Hispanic organizaticsis in

the country, the American Civil Liberties Union, the United Farm Workers,

and ny own organization, the Council of Jevdsh Federations. Further,

members of Congress from both the Jewish ccmnunity and the Hispanic

camunity have enthusiastically endorsed HR 1605.

It is importanit to note, that vMle the federal govemnent is
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searching for adriit.innfll funds, the American Jewish comunity has

\mderta]oen a special fund-raising campaign specifically far Soviet Jewry.

The United Jewish J^apeal (U3A) has set a goal of raising $75 million for

the "Passage to Freedom" special campaign. Currently, the private sector

has been spending $2.50 for every $1 of federal money. The Jewish

cantmnity recognizes its responsibility in this matter, and is prepared

to accept an even greater share of the financial burden. This

responsibility is the ansver to nany praiyers, and one v^iich we gladly

accept.

Nhile taking care of the federal funding of this vmique public-private

partnership, Rqponesentative Beman's bill also atteopts to solve the

prcblem of refugee slots. As I stated earlier, Z am hcpeful that this

part of the problem can be solved without legislation. By calling for an

emergency consultation, the A±ninistration can neikB this part of the bill

unnecessary. The Administration should view these provisions as strong

indicators of the sense of the Congress that arHit-ional numbers need to be

provided.

In an earlier attempt to solve the numbers prc±)lem, the A±ninistration

authorized the transfer of 6,500 slots from Southeast Asia to the Soviet

region. This is ccopletely unacc^)table to the Jewish ccranunity. Ar^

consultation, or legislation dealing with this issue must include

provisions to return these slots to Southeast Asia. Any policy vAiich has

the effect of pitting one ethnic groi^ against another, is bad policy.

Throug^iout ny testimony I have focused solely on the Soviet refugee

situation because it is the one with which I am most familar. The Soviet

situation, however, is but a part of the refugee crisis vdiich exists in
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the world txday. All over the world, the refugee population is

increasing, leading to refugee emergencies in other ethnic cmrnmities.

Instead of transfering slots from one region of the world to another, the

federed govemnent should raise the totcLL nunter of worldwide refugee

slots.

Thas far, I have addressed the need for additional funds, and

afjHii-innal refugee slots. The third najor prc^lem vMch needs to be

addressed is processing. Specifically, we need to look at refugee

status. Until Septenber of 1988, all Soviets seeking to enter the United

States were ani-rmai-ir-any granted refugee status. The burden of proof was

on the INS to prove that these people were not refugees. Since then,

however, INS has begun adjudicating on a case-by-case basis, shifting the

burden of prcxjf to the Soviets who are allying.

Since mid-S^Jtanaber 1988, 16% of all Soviet Jews ^plying for refugee

status have been denied. This pezcentage has been rising, and reached as

hig^ as 37% for the month of March. \ie have conpared the cases vrfilch have

been denied with those vMch hove been c^iproved, and have found no

reasonable e:q>lanatlon for the denials. In one Instance, six members of a

family were approved for refugee status, v^ille the seventh was denied. In

a recent report, the GAO concluded that the adjudications were Indeed,

inconsistent. They based their conclusion en the ever changing percentage

of denied e^pllcants, and the 50% reversal rate vten denials are

^ipealed. Ify inpression is that these decisions have been notivated by

the constraints of funding ctnd nunters. I am hopeful that with additional

dollars and refugee slots soon forthccming, this problem will be taken

care of.
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I have zevisified. Cangressaan Morrison's draft legislation, and I must

acknit that ay hope is that the problems which it addresses can be solved

without legislation. This should not be a situation vAiich pits the

Congress against the Atnini stration, with each branch trying to force the

other's hand. iSiis should be a situation vAiere everyone works together.

If, however, INS continues to deny refugee status to religious minorities

in the Soviet Union, minorities vAiich have been persecuted for centuries,

we would definitely si^sport Congressnan Morrison's bill.

In conclusion, throuc^ much hard woi^, the United States governnent

has sixx:eeded in forcing the Soviet Union to clIIcw freer emnigration. We

are now approaching the point we have strived for years to reach. Is it

not time for us to rejoice in one of the greatest human rights triurrphs of

our time? Let us not provide the road block on the road to freedom for

thousands of refugees fleeing the Soviet Union. By pulling together, and

working out these last remaining hurdles, we can soon begin the

long-awaited, much-earned, celebration of freedon.

Wb eu?e deeply grateful, Mr. Chaintan, to you and each member of this

subccmnittee and committee for your willingness to help find solutions. I

am equally grateful to members of the NationcLL Security Council staff for

their continuing search for solutions with you. TafjRr this month ve will

oel^arate Passover, ccmmemorating the ancient trek to freedom of our

ancestors leaving Egypt. Vfe desperately need your assistance to celdarate

today's passage to freedom fron the Soviet Union.
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April 5, 1989

The Honorable Edward M. Kennedy
United States Senate
Russell Senate Office Building
SR-H3
Washington, D. C. 20510

Dear Senator Kennedy:

We are writing to you as a long-time human rights activist and a
staunch supporter of the Soviet Jewry movement, to report on our
recent fact-finding mission to Ladispoli, Italy — the town
which now serves as temporary shelter for the majority of Soviet
Jews seeking entry into the United States. We want to share
with you the pain and anguish of the refugees we encountered and
our own frustration with the current INS policy. We believe
this policy is vague and undefined and is being applied in what
appears to be an arbitrary manner, often with cruel results.

Twenty-four representatives of the Boston Jewish community made
a special trip to Ladispoli. Included in our group were the
President, Executive Vice-President, and Director of Development
of the Combined Jewish Philanthropies, the President of the
Northeast Council of the Union of American Hebrew Congregations,
the Executive Director of Action for Soviet Jewry, the Director
and President of the Jewish Vocational Service of Boston, the
Directors of Boston's Jewish Community Center and Jewish Big
Brother/Big Sister Association, six congregational rabbis, and a
Soviet Jewish immigrant who is now a proud citizen of the United
States .

Our visit to Ladispoli was most disheartening. Among other
things, we learned from personal interviews with over one
hundred Soviet Jewish refugees that in the first three weeks of
March, thirty-six percent of the Soviet Jews applying for
refugee status were rejected, up from eight percent several
months ago.
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In an emotional neeting with families seeking to be reunited
with their families in Boston, we learned that one INS agent,
acting with her own private definition of refugee status, had

personally rejected twenty-six out of thirty-six families we

spoke with. Later, we also learned that she has rejected an

astonishing eighty percent of her cases overall. Ten of those
families rejected by the IMS were long-term refuseniks who had
lost their jobs in the Soviet Union and had faced years of KGB
intimidation and harassment. Several families had been divided:
the INS granting refugee status to parents, while refusing
chldren; admitting grown children while leaving elderly parents
in Ladispoli.

The seeming capriciousness of the INS was literally driving the
people in Ladispoli to panic as the rumor mills attempted to
explain the unexplainable — why one familiy was given refugee
status, while another, with nearly identical background, was
rejected. The number of Soviet Jews in Ladispoli and its
environs is now over 8000 and straining all of our collective
resources. More importantly, we were advised by the United
States Consul General in Rome that:

— 4,200 Jews are now leaving the Soviet Union each month;

only six INS agents are available to process all the
Jews in Ladispoli;

— the current level of INS staffing cannot process more
than 2000 refugees;

— the thirty-six percent level of refusal and the
six-month waiting period per refugee for application
and appeal is adding to the back-up in Italy;

— if this situation continues, the Consul General fears
that Italy will stop taking Soviet Jews, forcing a

back-up in Austria and ultimately in the Soviet Union
itself.

A slowdown of Jews leaving the Soviet Union due to United States
government action would be terrible. If this situation occurs,
we will have snatched defeat from the jaws of an overwhelming
human rights victory for the Jewish people and the United States
government .
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Each of these situations is symptomatic of the real problem —
the lack of understanding of Jewish history in Russia and in the
Soviet Union on the part of the INS. The history of the Jews of

Russia is a consistent history of repression and pogroms,
followed by relative liberalization, followed in turn by even
more horrible anti-Semitism.

After the revolution, the repression of the Czar was followed by
greater equality only to be followed by the horror of the
Holocaust and Stalin's terror, executions and the gulag. Each
of these events destroyed millions of lives, but was visited
with special fury upon the Jews of Russia. A thousand years of
terror is sufficient reason for a well-founded fear of

persecution, even if they are followed by six months of
liberalization. You have always understood these historical
facts, but they have been lost on the IKS, and administration
policy on this problem needs to be more clearly and consistently
defined.

This Thursday, April 6, many of these facts will be exposed to
public view at a hearing before the Immigration Subcommittee of
the House. Judiciary Committee. We believe that now is the tine
to remove the anguish and uncertainty from the lives of the Jews
in Ladispoli. INS policy must be clarified. Surely, ^11 Soviet
Jews ^ suffer from a well-founded fear of persecution.

More INS agents must be added. Surely they will cost the United
States government and the world Jewish community less than
maintaining the refugees in Ladispoli, while they await
processing.

Senator Kennedy, we have depended on you throughout this
struggle for freedom. We have all worked and struggled for
decades to achieve the victory we are now enjoying. Thousands
have suffered within the Soviet Union to open the gates of
freedom. We know we can count on you again for your support and
help so that we can complete this great work.
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Susan Ebert Ruth Nemzoff

Sue Sherman Nunya Altshtein

Irving Belansky Suseui Calechman

Judith Krupp Gilda Slifka

Rabbi Gersbon Gewirtz Rabbi Meir Sender

Rabbi Bernard Mehlman Rabbi Lawrence Kushner

Judy Patkin Barbara Rosenbaum

Rabbi Herman Blumberg Robert Gordon

Lawrence Lowenthal Rabbi David Mersky

Bernard Rosen Paul Rosenstein

Richard Rossaetn Rabbi Cary Yales

OV-/01
85



220

STCPHeu J. t>ULAlU
tlw Dtpawr. MIW Tell

**~ *
cJiWMniil;

VORIlCN AfFAmt

CHAwuAN. •uscewMirrii on Atiut

mo rumt AruNi

JOWT ECONOMIC COMMITIEE

fDUCATION AND lADOR

rOlT Omcl AMD C«VIL lEKVICE

Coiigrc!(£^ of tlje ^niteli ^tatti

J^Wit of ifttprttftntatibeit

December 13, 19U0

P(»ii>C* MliCIt

•II Nt»iwM( Aviaiii

giMum Nr 111)1

|7l>l>T>-M0a

• lllna'MKlMIt
•iMIin NT Hill
Itlimt-Kftt

}•« Cov«t liiili

•mci». N« I lilt

|MI| 101-1400

Honorable Maxwell M. Kabb
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Deer Mc« Ambassador:

I am writing on behalt of lofif pnd Totyana Shulman, and

their daughter Elena, who are Soviet Jews seeking to enter the

United States. They wore recently denied refugee ctatus by INS

ofClcera In Roma.

I fully realize that the funding shorttall for refugee
odmlselons and the questions surrounding staius are issues that

must bo addressed in Washington. However, the case of the

Shulman's is one that requires immediate attention, and I

respectfully urge. you to Intervene with the INS on their behalf.

losif and Tatyana Shulitian waru clearly persecuted in the
Soviet Union. Tatyana was repeateiUy denied employment in her
chosen profession and wau accused of "parasitism" in 1962. losif
was also prevented from working because ot his religion. At ond
factory, ha was told, "a very serious accident. . .took place In

our factory. We founo out that it was a sabotage provoked by
Zionists and we have therefore decided that wo were not going to
take any Jew to our organization."

After purchasing an electric guitar, losif was accused of

'speculation." His house was searched, and he was subjected to a
24-hour interrogation, after which he as forced to sign a
document of confession. During this ordeal, Soviet police asked
if the "dirty kike has already confessed."

Tatyana <s parents, nr. and Mrs. rtoiehe Khidritaky, were
Allowed to leovo the Soviet Union and are residing in my
Congressional district. These arc elderly individuals who
survived Auschwite and are in very poor health. ^They require
their daughter to care for them and they desperately wish to be
reunited with their family. J sincerely hope that you will do
whatever you can to assist these courageous people.

Thank you very much for your kind consideration.

Sincerely,

SJSijr

HTTTHlllT J, iWLlA

Member of Congress

IMS STATIONERY PRINTSO ON PAHEB MAOe WITH RICVCLtO Fmt«»
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I lawDt witli dlsBajr th«t sif tVily<B uppllcfttlon* for adai«alon id

th* USA w«r* denied V>«c»vu« «« ftUod to eat&bliah tUglUlltj as

r«f«£••.

Mt wart aurprlBed ty 'tbo Initr^retatios ^v«d 'to our •tattmui'ti du-

ria« th« intervlfM. Tb< lat-ter of d*nl»l i^uotta ua u bftvifiir iiUagad.

ly daolarad that both I aad my vlfe ftr» profaeelonal BUBielaSB and

that at no tima did wa faal poraaoution la our profesaioAt

My wifa, upon gradvatiOB from tht Mualc Sehool, va« ualgaad eoploy-

nent - tba oonpulaory >-year Bsalganiaiit aftar ^raduatlen - In tha vil-

lti49 of Motol, 2^0 k» away froB her homa eity, a aattlaoant with uo-

pavtd atreata whara not avan the huaaa Kara olrcuUti&s In Winter tlna.

Aftar tha 3 ytara, aba went to Kinaic where for one year aha could not

find any amploymafli, of any kind . She was deno\ao«d to the Police for

paraBitlam and in 1^82, a Jawlah woman who was worUng a< dlraotor of

d kindersartan, took her u aduoator. My wife worked in that kinder-

garten will wa applied for exit In 1987. She thus worked in bar pro-

faaaion for only 3 yaars, in conditlona whloh are hard to deaoriba

and whloh she had aooeptad In the hopt that, at tha end of her aaalgs-

B«nt, aho oould have leae problatna to find anploynant in bar field.

The hope proved vain.

A8 far aa I am ooncamad, my first profeBsios was Radio and TV teobnl-

oian. I attended a vooational acheol from 1968 to ^$^0 whloh wati at-

taobad to B Sadio and TV factory. In that faotory I was alao doing t^

apprantieaahlp. Vban I oompletad the school >
I was hired ly the fac-

tory but a ooi;7la of months later I was drafted In the Aray (I did tny

military sarvioa from 1970 to 1972 and not from 1968 to 197O as erro-

neously indioated in the applioation) , Aooordiag to tba Soviet 1bW|

the orgaBlta^ion for whloh one haa worked until the military draft,

lias to accept .the person back to work. Uowevar, since the Ism oan aaaily

be violated whan it !• applied to Jews - when I reported to tba factory

I was told the following: "I>uring your absenoa, a vary aarlous aooidant,

whloh provoked great daraagee and hunan viotims, took place in our fac-

tory. Ha found out that It was a sabotage provoked \iy aionlv.'ts .and wa
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h»v« thwtof dtoidftd thftt w« >rer« not golas to take tny J«w In ow

orcaaitkiion".

Vhvr* v«r« only 3 other Rsdlo f&oterles ia th* city of IUubIc. T applied

to »11 tbreo And roooivod th« stmt roplyt NO. My oftrter M radio tooh-

nlelu h«d oaded for ovor.

I did not kaov whkt to do. My brother thtn Introduood mo to an ofiquain-

tanoo who wm working for a Mualoal ^soBbles A<«nojr. I had alwaya been

an anateur ^torlat but never tbou^t to earn ny living by playing the

guitar. After a auooeaoful audition, the Ageney signed with ne a cen-

traot a« guitar player in a restaurant.

In 1973 I left Minsk where I was earning a miseraUa aalary, for the

health retorts in Crimea. I had deolded th&t if I had to malce a living

as a guitar player, J should nova to those plaees whioh offered more

poaslbilltlsB.

Za 1976 117 father died and qy nnther, who was very aiok, oould not live

alone (bqt brother with hie wife and ohlldron were living separately).

I was oallsd back to Minsk where 117 ordeals started at onoe.

7iM Musical Ensenbles Agency, whioh had a new dlreotori refused to sign

with me a eontraot. FOR ORE YEAR I COULD HOT FIND AKT PERHAMSKT JOB.

I was earalBg some money by playing at weddings. Finally, in 1^77 1 I

found a Je% 4t 3$ ko from Minsk, in a settlement whioh had one restaur

rsat with ao &vth«riBatlon for hiring musioians. I was therefore offi-

olally hirad as "worker" and was playing >ths guitar. I worked thore

for S yvar*.

In 1980, th« whole eystam ohangod, the nmaioians oould BI91 individual

contracts without going through the State Agoncy, and I had less dlffl-

oulties la finding jobs. But I had other sxpsrlnosi which wore as trau-

Mitle as qy huffiiHating 30b hunting.

In 1985 1 I bought an electric guitar from an isdlvldual whose main busl-

BOSS was dealing la foreign nusioal instruments. Ea and other people in

the same groiVt w**** ordering such instruments from atoroad through the

Intarmediaxy of foreipi students who wore free to travel to the Western

countries. (The Soviet electric instrumentB are absolutely unusable).
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ni9 whol* group of d9ftl«ra mm wrseied for Bpaeulation. On* d*y,

^h« aoonoQlo polloa cue to sty home, •arob«d it, found ey •l«otrle

guitar and toolc at to tho polio* station. Ironio&lly, it wu tha

hoUdv of the "OoBitltutioa Day".

Z WM datainad for 24 hour a, 24 houra of vniatarrup^ed Interrogation

dnriag wbioh all Baatie of presaura were uaed a^sisat a*. I woe ahom

a falaa Nrittaa taatittoni al in which I mm teinc aoouoed of being a

apaoulator of tnuaical instruna&ts a&d threatened to te Jailed for

nanjr yaara. Uu^e polioenan who looked like bozara ware entering the

offloa aaking if tha "dirty )cike hu already oonfaaaed". Th* pur-

poa* of it all waa to make n* sign a teatimonial againat one of the

dafoBdanta la that dealara' group, indioating that Z had boxight the

instrumaat froB hin. After 24 houra of torture, I signed.

Mo BooDor waa I freed, Z realieed that \:y yielding to the preesuroa,

I had hamed a human being. I went to a lawyer who advieed ne to

write a letter to the Head of the Roonomlc Polioe and to ask for an

appointmant. During vy interview with him, I handed over the letter

ill whioh I waa atating that I had been forced, under preaaure, to

give false tastinoniala against a priaoner. Two weeks later I w&a

called as witneaa at the trial. Th* judge in Court aaked me to re-

confirm the atatenent I had given to the FoXios, I ahowed him inataod

the oop7 of the letter I had written to the Read of the Eeonomio Po-

lioe and testified that the first statement had been extorted from

IM V neaas of pressure.

After the Inoidant, I Uved in the terror that the polioe, which i«

vlndioative, would fra«e-ino up on false charges. Such waa n^ fear,

that in 1987, both try wife and 1 reaipied before applying for exit,

I atopped sleeping at home and ordered my wife not to open tho door

to anybody, t remember that one night, a neighbour oalled an umbu-

lano* and our door bell rang. I almost had a heart attaok.
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Ji is tbarafore ol««r th&i I would not reiura io the USSK in tho

yr'Btat oirouDiataao«s> The only poesi'tolo reaeoa Khleh would avar

induct M to stop foot a^rain in th« VSSX la, if I >«ooao on Amarioan

oltitan and If ih« ragino will Indaod Uteralltai to lay a f lowor

oo ny paraBta* grave.

Hi vlaw of the atevo) we would aalc jrou to ploaae reoonaidtr your

daoiaioa and enaUe ua to join n^ wife's parents - who immigrated

from Vienna to the VSA on September 22nd - and trothar in New Tork.

Tt»y are ovr only living relatives in the world and a separation

from them would oauae extreme hardship to all of usi to nor ta^other-

ia-law In the USA who would not "bt able to share with hie eiater

the raipontability of the parenta' oare, to my wife who has heon

far from hor brother for 10 years and would live in anxiety for

her parents, and espeoially for ny parests^in-law who are in very

poor health (b^ tather-in-la>r, upon arrlTal in Vienna, was hospi-

talised).
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Brl«t«lcaj» otok., ZSSR

Pttniilwowe Mu«eum w Oiwi^dmlu »iwiordw, if »t mulcrtaUch dokumentalnych tut. Archiwum s^

^UlSlt;puJ^cL dune o nljej \vymleriionym wl^inlu b. ot)ozu koncrntracyjncRO Oiwl«(clm-Brieilnlc«:

CHZORXOXZ /CRADHYOKI Uoset ur. T. 3. 1924 r. Sier«szene

totiak prMyyiittioay do obosu koootoiraoyjnego « Olirlfolala

/KL Auaohiriia/ t dAiu 2.2.1943 r. irviBpertftB &SIU tydtfw

g«ttA » Prutonit.-" —————*

V oboslt oiaaosony nua»x»a fflQiolarikla 992T5 "Soh.Jud«",-~— -

Xnnyoh danyoh o nytej wyralenlonym Uiiseua nl« posleda.

;

PODSTAWA inforfflaojit ..

—-"—————~~.— auBMroRt ffykaay tronsporitfii pviybytyeh
do obosu konoentrnoyjnego ir 0<Kl«olmlU|kakt|i pBrtonalnt

mi^iniim i akta dot. smalfil obozoiftj /npilt aaj 1943 i
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IMMietATION AND NATUlLAlltATIOM IQlVId /St^'

ROMS. ITAiy ^'

A28 S78 032/034

DC. M«rrlU A. KosvnbetQ
Country Dicactoc

'

Hubrftw Immigcant Aid SMVica (HIAS)
V1b1« R«9in« Margh«rlta< 26>»

0019B Roma

In Rtt SliUUMN/ loalf - Born 2/6/Si In USSR and fAinily

Dear pr. Rottnbvc^i

This matter Is befoc« the Officar in Charge based on submlaslon o£

registrations for classitioation as refugees, Furnm 1-590.

The applicants were interviewed on 9/15/68 under oath regarding their

applications for classification as refugees. Au the time oC the interview,
the applicants were aCforded additional opportunity to submit statements in

Support of the applications.

In their interview, both losif Shulman and his wife stated the only form of
discrimination they have suffered was being called names because they were
Jewish. This was done by the general population but not by the governnent of
the Soviet Union . Both of them stated they are professional nueicians and ati

no tine ded they feel persecution in tneir profossion. Further, they stated
that under the present regime thoy do not fear returning. They feel they are
free to travel to and from USSR. The reason they left was for family
reunification and so that their daughter could grow up without being called
names.

Section 101(a) {42} of the imnigcation and Nationality Act, • a.S.C.
1101(a) (42j, defines a refugee as follows:

The term "refugee* means (A) any person who is outside
any country of such person's nationality... and who is

unable or unwilling to return to, and is unable or

unwilling to avail himself or herself of the protection
of, that country because of persecution or a well-
founded fear of persecution on account of race, religion,
nationality, membership In a particular social group,
or political opinion...
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AUniC/IN IMIAMT

ROMt ITAir

A2U 878 032/034

Dr. HetriU A. RoMnb«rg
Country blrootor
HZAS
vims R«9ina Mac«h«tlta 3(9 fci. B int. 3 ^
00198 Hon*, Italy '-^

In R9i SUULMKN, Io«l£ - Born Ftbruary 0, 1»S1 In USSR and family.

Uaar Dr. Rosenbeig:

7his natter is l)Q£or« tha Ottictt in Charga baaed on submission of a motion
to reopen and reconsider our previous deoieion rendered on October 3, 1988.
In that decision we found the applicants failed to establish eligibility as

reCugee»< pursuant to the provisions of Sections lOl(a) (42) (A) and 207(o) o£
the

immigration and Nationality Acc/ 8 D-S.C. 1101(a) (42> (A) and 1157(c).

Part 103. S(a) of Title 8, code of Federal Regulations, requires aa follows)

Reopening or reoonvideration. (a)... A motion to reopen
shall state the new facts to be proved ctt the reopened
proceeding and shall be supported by aCCldavitB or other

evidentiary material. A motion to reconsider shall state
the reasons £oc ceoonsideration and shall be supported
by such precedent decisions as are pertinent.

The applicants have failed to submit new facts tor reconsideration. No new
evidence hao been submitted to warrant reconsldecation of our previous
decision. Accordingly, the motion to reopen and reconsider must be, and

hereby is, denied.

Robert C. Eddy /
Officer in Chacg»
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Th« definition of- « r»fug»a i* want to covoi « pvrson who has •itbnt Ixwh

actually a victim of pacvtoution oi can ahow good reason why he fears

peteecution.

The Matter et Sanohe* and Eeoobar , Int. Dec. 12996 (BIA IMS) etaffirms that

the definition of "refugee* contained in the statute has four cleaents that

must be satisfledi (I) the alien nust show a "fear" of "pecsecution"; (2) that

fear must be "well>founded''; O) the "persecution" aust be "on account of

race, religion, nationality/ membership in a particular soeisl group, or

political opinion"; and (4) the alien must show he is unable or unwilling to

return to his country of nationality or to the country in whioh he last

habitually resided becsuse of persecution or a well-founded fear of

persecution. Section 101(a) (42) (A) of I. » N. Act, B O.B.C. 1101 (s) (42) (A) .

Wu have carefully reviewed the statements submitted in support of the

application (8), the statements made at the time of the interview, and the

Country Reports on Human Rights Practices for 1967 , issued in February of 1988

by the Department of state. The applicant (s) has (have) failed to establish

eligibility for classification as (a) refugee (s>, pursuant to the provisions of

Saotions 101(a) (42) (A) and 207(c) of the immigration and Nationality Act

8 U.8.C. 1101(a) (42) (A) and llS7(c). Accordingly, the application (s) will be,

and is (are) hereby, denied.

Sijtcerel:

ft C. Bddy
Off leer- in-Charge ^f/^ ^ /^
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OPINIONBY: NELSON

OPINION:
Before: NELSON and BOGGS, Circuit Judges, and EDWARDS, Senior Circuit Judge.

DAVID A. NELSON, Circuit Judge. John Doe, n1 a student from the People's

Republic of China, appeals from a decision of the Immigration and Naturalization

Service ("INS") finding him ineligible for asylum and ordering him deported. Mr.

Doe was converted to Christianity after his arrival in this country, and in

the course of his stay here he has spoken out extensively against the

antl-rellglous atmosphere in China. The State Department's Bureau of Human

Rights and Humanitarian Affairs issued an advisory letter that evaluated his

eligibility for asylum without addressing Mr. Doe's recent religious
activities. Mr. Doe argues that INS abused its discretion in rendering its

decision without benefit of State Department advice on the key factual Issue

presented by this file. Ue find Mr. Doe's argument meritorious, and we also

find [23 that Mr. Doe's eligibility for asylum was evaluated under too

restrictive a standard. The matter will therefore be remanded for further

proceedings.

n^ Although the use of pseudonyms is not favored, we have resorted to it here

to protect the petitioner's family, who remain in China, from possible

reprisals. See United States v. Doe, 556 F.2d 391, 393 (6th Cir. 1977); United

States V. Doe, 655 F.2d 920, 922 n.1 (9th Cir. 1980).

I

EXHIBIT A
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Mr. Doe, a professional person in the People's Republic of China, was

admitted to the United States under a non-immigrant student visa In order to

pursue an advanced degree at an American university. He had been allowed to

leave China under a program requiring such persons to provide their own funding.
Appropriate financial arrangements had been made with a relative in this

country. When Mr. Doe arrived here, the relative and other family wmDers
refused to help. Mr. Doe subsequently Joined a Christian church, which

provided financial assistance enabling him to obtain his degree.

The INS instituted deportation proceedings against Mr. Doe about a year and

a half after his arrival. In the course of those proceedings Mr. Doe subnitted

requests for t*3] withholding of deportation and for asylum, claiming that if

he returned to China he would be persecuted for two independent reasons, first,
he stated that because of his past activities and those of his relatives in

China he had been labelled a "black person" by the Chinese authorities. (A

•black person," In Chinese parlance, is a person with a record of political
offenses.) Some of Mr. Doe's relatives had been tortured and killed. Second,
he alleged that he would be subject to persecution because he is now a devout
Christian and has spoken out extensively against the anti-religious atmosphere
in China.

As required by the INS regulations, a letter was sent to the State

Department's Bureau of Human Rights and Humanitarian Affairs asking it to
comment on petitioner's request for asylum. The Bureau responded that Mr. Doe

did not have a well-founded fear of persecution:

"Reason: The applicant, like millions of other Chinese, has experienced
considerable hardship in China, especially during the so-called Cultural
Revolution. The Chinese government has acknowledged that widespread abuses of

power occurred during those years and has taken steps to correct such abuses of

authority. For l*i1 example, a new legal code has been promulgated and
hundreds of thousands of persons persecuted during the period have been publicly
rehabilitated and, in many cases, recompensed for their sufferings.

In our view, the applicant, who has been issued a passport and has been
authorized to travel to the United States, would not face persecution upon
return to the PRC. The very issuance of these documents would indicate that the
applicant is not of particular interest to the government.*

The Bureau's letter also stated that it would be "pleased to consider" any
"additional information" that might be presented.

Mr. Doe filed a motion asking the immigration Judge to refer his case back
to the Bureau because "the decision of [the Bureau! does not address the wst
Important time phase (post U.S. arrival activities and events) upon which

respondent's claim of reasonable well-founded fear of persecution was premised.'
The petitioner added "[t)hat this matter has been presented to Chief Legal
Officer of the Immigration Service who has stated that they concur In the
Motion."

The motion for reconsideration was also premised on new evidence which Mr.
Doe had not previously disclosed to his attorney C»5] because he was afraid
the attorney was working for the immigration authorities. This new information
was set forth in an affidavit in which the petktioner explained:
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"If I would return to China, I would most certainly be questioned under their

torture procedures to get ne to confess to these offenses against China. They
Hould certainly want to Know where I got ny money for my education in the United

States after my relatives would not pay for me. They would find out it caae froi

the church and my religious activities- There is no way a person can resist

their interrogation. They would then find out about my religious conversion,
their financial support and religious activism here in the United States.

Supporting a foreign religion is a religious offense against the State. I would
be branded an enemy of the State as a foreign reactionary agent for these

religious groups. I would expect that they would then torture me until they
found out all about my other secret anti-Mao and anti-communist activism before

1 left. They have very effective ways of making a person talk and confess, and I

have never heard of anyone who could resist them."

In his affidavit, petitioner also describes C*6] his participation in

anti-communist groups in China. He claims, among other things, to have written

three anti-communist books.

Mr. Doe says that since he has arrived in the United States his letters to

former associates In China have gone unanswered—a circumstance that "alams me
and causes me to be concerned for our safety." His wife's letters indicate that

she never received his letters to her, which makes him "sure my letters were

intercepted by the Government as part of their watching me as a bad person and

as a suspected enemy of the Revolution."

The immigration judge declined to request a second opinion from the State

Department. Noting that one of the affidavits supporting Mr. Doe's motion was
from the attorney of record, the immigration judge commented that "this raises

an interesting issue since the attorney's testimony or statements are not

considered by the Board of Immigration Appeals as evidence upon which a decision

should be based." (An affidavit from Mr. Doe himself was ignored.) The

immigration Judge offered as a second reason for denying the motion that "this

court has no authority to challenge a sister agency such as the Department of
State. ..."

In ruling on [•?] the merits of petitioner's application for asylum, the

immigration judge found that Mr. Doe feared that he would be persecuted upon
return but noted that "the respondent has relied on his own uncorroborated

statements and on various letters and on various supplemental documents and the
various documents fail to identify the respondent as the one person against whom

the Chinese government will act because of the specific reason given in the

application." (Emphasis added.) The immigration Judge also denied Mr. Doe's

request for withholding of deportation.

The BIA affirmed the immigration judge's decision. In response to Mr. Doe's

contention that the BIA failed to consider his religious activity, the opinion
stated:

"The BHRHA had the Information regarding the conversion when it rendered its

opinion on December U, 1983. We assume that the BHRHA either did not have any
information regarding this issue or determined that it would be of no

significance. In any case, we will not order a resubmission to the BNRHA. In

Matter of Exllus, 18 I&N Dec. 276 (BIA 1962), we determined that Interrogatories
would not be submitted to the BHRHA regarding their opinion letters. We find

that [«83 the respondent's request to be similar to an interronatory and
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Mill deny the request. We also note that the regulations mandating the use of

BHRHA opinion letters do not provide criteria for their form.

"Moreover, the respondent mistakes the role of the BHRHA opinion letter in

the asyluo and withholding of deportation application procedure. The letter is
not determinative of the applications. By regulation, it must be received into

evidence In accordance with 8 C.F.R. B8 208.7 and 208.10. Regardless of the

letter, the respondent can still make a successful claim, if he can establish a

well-founded fear of persecution. The respondent has failed to do such."

The BIA took note of the immigration Judge's finding that Mr, Doe held a

subjective fear of persecution, but upheld the denial of refugee status because
he had "failed to provide objective evidence that he will be persecuted due to

his religion" and because there was "no adequate demonstration that the alien's
claimed fear of persecution based on his political opinion is well-founded." The

BIA held that Mr. Doe had not met the statutory standard of eligibility for

asylum "regardless of whether his claim is assessed in terms of demonstrating
[•9] a 'clear probability,' a 'realistic likelihood,' a 'reasonable

possibility,' or a 'good' or 'valid reason to fear' persecution." It also denied

Mr. Doe's request for withholding of deportation. Mr. Doe has appealed only
from that part of the BIA's decision which found him ineligible for asylum.

II

Section 208 of the Immigration and Nationality Act of 1952, as amended

(codified at 8 U.S.C. § 1158(a)), requires the Attorney General to establish a

procedure for considering applications for asylum filed by aliens physically

present in the United States. The details of the procedure so established are
found in 8 C.F.R. Part 208. That section also empowers the Attorney General to

grant asylum. In his discretion, to any alien determined to be a "refugee" as
that term is defined In 8 U.S.C. 8 1101 (a) (42). The relevant language In the

latter section defines a refugee as

'any person who Is outside any country of such person's nationality or, in the

case of a person having no nationality, is outside any country in which such

person last habitually resided, and who is unable or unwilling to return to, and

Is unable or unwilling to avail himself or herself of the protection of, that

country [10] because of persecution or a well-founded fear of persecution
on account of race, religion, nationality, membership in a particular social

group, or political opinion."

On appeal, Mr. Doe challenges two different aspects of the decision denying
him asylum. He first argues that the Immigration Judge abused his discretion in

refusing to request a second advisory opinion from the State Department's Bureau

of Human Rights and Humanitarian Affairs. He also argues that the determination
that he was not a "refugee" Is clearly erroneous. We examine these arguments in

turn.

INS is required by regulation to obtain an advisory opinion from the Bureau

in all cases where there is a request for asylum. 8 C.F.R. 9 208.7. The
immigration Judge must adjourn the hearing once an advisory opinion is

requested, i 208.10(b). If a previous opinion has been requested, the
Immigration Judge may not request a new opinion "unless circumstances have
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Changed so substantially since the first opinion was provided that a second
referral would naterially aid In adjudicating the asylum request." Id.

In McLeod v. IMS, 802 F.2d 89 (3d Cir. 1986), the petitioner had argued that
the failure of the immigration C»11] judge to seek a second advisory opinion
from the Bureau after the overthrow of the Bishop government in firenada violated
the regulations. The court held that "Ct]he decision as to whether to seek a
second advisory opinion from the [Bureau! is within the discretion of the

immigration judge." 802 F.2d at 94. In Youssefinia v. INS, 784 F.2d 1254 (5th
Clr. 1986), the petitioner submitted new evidence in support of his claim that
he would be persecuted if forced to return to Iran and asked the immigration
judge to request a new advisory opinion from the Bureau in light of the new
evidence. By that stage of the proceedings, the immigration judge had already
requested and obtained three advisory opinions concerning the petitioner's
eligibility for asylum. The Fifth Circuit viewed the new evidence as merely
cumulative and concluded that the immigration judge had not abused his
discretion in failing to adjourn the hearing to request a fourth advisory
opinion. Id. at 1259-60. "Because the Immigration judge requested and received a

responsive advisory opinion from Cthe Bureau],. . . he was not required to make
an additional request." Id. at 1260. (Emphasis added.)

These cases, [•121 the applicable regulations, and the actual advisory
letter issued by the Bureau in this case all contemplate that a second letter
might be requested if appropriate. The immigration judge's apparent impression
that a request for a second letter would be an impermissible "challenge" to a
sister agency is incorrect.

The State Department Is asked to prepare advisory opinions in asylum cases
because it has access to Information about foreign conditions not necessarily
available elsewhere. The regulations contemplate that even classified
information may be furnished as "non-record" information not subject to
disclosure to either the public or the petitioner. See 8 C.F.R. 8 208.10(c).

Although the immigration judge is not bound by the Bureau's opinion, the fact
that an opinion must be obtained shows that It must be given consideration; the
regulations do not contemplate that the State Department will be put to the
trouble of recording its views so that the opinion may be filed unread. And If
the opinion does not address the case at hand, it gives INS nothing to consider.
If the Bureau's opinion is to be of any help to the immigration judge, it must,
at a minimum, deal with the general type C'lSl of situation confronting the
particular alien whose case is being evaluated. Ue believe the immigration judge
abused his discretion when he refused to request a responsive advisory opinion
from the Bureau.

B

Turning to the substance of the decision that Mr. Doe had no "well-founded
fear of persecution" and was thus not a "refugee" eligible for asylum status, it
is clear, as we said in Dawood-Haio v. INS, 800 F.2d 90 (6th Cir. 1986), that:

'The 'well-founded fear' standard prescribed by 8 208 is 'more generous' to
aliens than the 'clear probability' standard, Youkhanna v. INS, 749 F.2d 360,
362 (6th Clr. 1984); Dolores v. INS, 772 F.2d 223, 226 (6th Cir. 1985); Youslf
V. INS, 794 F,2d 236, 243-44, supra, because, as noted in Dolores, the
'well-founded fear standard . . . can be satisfied by credible subjective
evidence and . . . the fear may be based upon group characteristics such as
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the petitioner's religion.' 772 F.2d at 226. (EfBphasis supplied.)"

Id. at 96. (Deletions in original.) Whether an alien has a well-founded fear of

persecution and thus comes within the statutory definition of a refugee eligible
for asylum is a question of fact revlewaDle t»U] under the "clearly
erroneous" standard. Id. at 97.

In INS V. Cardoia-Fonseca, 480 U.S. 421 (1987), the Supreme Court explained:

"Whether or not a 'refugee' is eventually granted asylum is a matter which

Congress has left for the Attorney General to decide. But it is clear that

Congress did not intend to restrict eligibility for that relief to those who
could prove that it is more likely than not that they will be persecuted if

deported."

Id. at 450. The Court stressed that "Congress had assigned to the Attorney
General and his delegates the task of making . . . hard individualized

decisions; although Congress could have crafted a narrower definition, it chose
to authorize the Attorney General to determine which, if any, eligible refuge-es
should be denied asylum." Id. at 444-45. The requirement "[tlhat the fear . . .

be 'well-founded' does not alter the obvious focus on the individual's

subjective beliefs, nor does it transform the standard into a 'more likely than
not' one." Id. at 431. The Supreme Court also took note of various unsuccessful
attempts to change the "well-founded fear" standard into a "well-founded fear in

the opinion of the Attorney General" standard. C»15] Proponents of the

unsuccessful amendment argued that the "well-founded fear" standard "would be

entirely subjective." Id. at 442 n.27 (Western Hemisphere Immigration, Hearings
on H. R. 981 before Subcommittee No. 1 of the Committee on the Judiciary, 93rd

Cong., 1st Sess. 95 (1973) (statement of Hon. Francis Kellogg, Special Assistant
to the Secretary of State)).

In the instant case, both the immigration Judge and the BIA found that the

petitioner had a subjective fear of persecution. The Immigration Judge found,
however, that the fear was not well-founded because "the respondent has relied
on his own uncorroborated statements and on various letters and various

supplenental documents and the various documents fall to identify the respondent
as the one person against whom the Chinese government will act because of the

specific reason given in the application." (Emphasis supplied.) This is not the
standard established by Cardoza-Fonseca. In concluding that Mr. Doe would fail
to qualify for asylum "regardless of whether his claim is assessed in terms of

demonstrating a 'dear probability,' a 'realistic likelihood," a 'reasonable

possibility,' or a 'good and valid reason to [•16] fear persecution,'" the
BIA also appears to have applied a standard (or lack of standard) inconsistent
with Cardoza-Fonseca. This Is not a case where we can affirm a denial of refugee
status that was based on application of an incorrect or unarticulated legal
standard. See Rodriguez v, INS, 841 F,2d 855, 869 (9th Cir. 1987).

It is true that this court has stated that "Ct]he fact that the Board lay
have evaluated tthe] request for asylum under the more stringent clear

probability standard does not prevent us from affirming the order of

deportation." Guibol v. INS, 815 F.2d 406, 413 (6th Cir, 1987). We are certainly
not required to affirm a deportation order Issued under an erroneous standard,
however, and both before and after Gumbol, we have remanded cases to the INS
where the BIA's decision on a request for asylum was based on an incorrect or
unspecified legal standard. See Dawood-Haio v. INS, 800 F.2d 90, 97 (6th Cir.
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1986); INS v. Castenada-Hernandei, 826 F.2d 1526, 1531 (6th Cir. 1987).

Gumbol Is probaDly best understood as a "harmless error" case. The asylum

request in GumDol was based on "generaliied Information about human rights
conditions in C'l?] Iraq" and the petitioner's own unsubstantiated testimony
about a single beating incident at his workplace In Iraq— testimony which the

imnigration judge explicitly found was not credible. 815 f .2d at 412. The BIA's
failure to evaluate the request for asylum under the appropriate legal standard

was harmless because the evidence in the record would have been insufficient to

support a finding that the petitioner was a "refugee" eligible for asylum even

under the less stringent "well-founded fear" standard. Such Is not the case

here; Mr. Doe's subjective fear was substantiated through detailed testimony

explicitly found to be credible by the immigration judge.

Even if objective evidence of "well-foundedness" were required, the INS would

not need to look far to find such evidence in this case. The administrative

record contains the letter of a Jesuit priest who had visited China himself and

had "rather extensive Jesuit sources" there. The letter describes the

government's attempt to limit the practice of religion to that conducted by the

Patriotic Association, an entity controlled by the government. The priest
stated that he personally knew "priests and lay people who have been arrested

[•181 and sent to labor camps for carrying out" Christian services not
sanctioned by the Patriotic Association.

Although Article 36 of the 1982 Chinese Constitution states that citliens

enjoy freedom of religious belief, it qualifies that statement by stating

activities. No one may make use of

ulsrupt public order, Impair the health of

onal system of the state. Religious bodies
to any foreign domination. "

How these words may be applied in practice to such believers as Mr. Doe, an

adherent of a Western religion who feels he has been called upon to "continue to

spread the Lord's word," is something that cannot possibly be ascertained from

the Constitution itself.

The petition for review is GRANTED and the case is REMANDED with instructions

to obtain a responsive opinion on Mr. Doe's case from the State Department's
Bureau of Human Rights and Humanitarian Affairs; to determine, under the

appropriate standard, whether Mr. Doe is a "refugee" within the meaning of 8

U.S.C. S 1101 (a) (42); and to make an informed exercise of discretion [•19] on

his application for asylum, assuming Mr. Doe is in fact a refugee.
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EXHIBIT C
"An Interview with an Anti-Hero," Ogonyok , Moscow, No. 9, February, 1989.
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Mr. Morrison. And thank you to the whole panel. I only have a

couple of questions.
First, let me say that I think that observation that the world has

been turned upsidedown by an unsupportable and, in fact, unsup-
ported change in the standard by which religious minority appli-
cants have been treated by the INS process has put us in a very
strange place in which the discussion is as if those trying to solve

the problem were trying to give special favors to groups and the

response of the administration is grandiose, worldwide programs if

only we just let them apply a fair and worldwide standard.
Let me say that having looked at this issue as it was being ap-

plied to Central Americans recently, having this discussion about
how we apply this policy to refugees from the Soviet Union, and
having the indications in response to Mr. Herman's questions about
Southeast Asia, I think what we have is a worldwide crisis of poor,

inadequate, inaccurate determinations of eligibility for refugee
status all over the lot. And, to be told that one of our successors

ought to be thrown into the mix and come out in the same mess as

we have got going on all over the world and say that is a world-

wide standard and it is equity and justice
—that is equitable injus-

tice, perhaps—that is hardly where to start.

I just want to explore the proposal that we use the term "rebut-

tal presumption" in some fashion. As you know, I drafted some leg-

islation that I guess created nonrebuttable presumptions with re-

spect to people falling into certain categories, and I think a lot of

the testimony today has suggested ways in which that can be im-

proved. I think we found in the Indochina memo some language
which suggests a legal framework in which it could be improved.

If we cannot succeed in getting the administration itself, which it

could do at any moment in the same way it started, to send out a

Thornburgh memo to reverse the damage done by the Meese
memo, if we can't get that done, do you favor legislation specifical-

ly which tries to restore the status of Soviet Jews and Pentecostals

and other Evangelicals to what it was in the de facto policy that

existed before last August?
Mr. Leuchter. Well, my answer is yes. We would hope that the

administration will do it. It is a quicker way to achieve it, but cer-

tainly we would like to return to previous policies.
Mr. Tausman. The difficulty is I don't know of another alterna-

tive, and it seems to be in the administration's interest as well as

in everyone else's to try to return to what was, but particularly in

human terms of what damage is being done.
Mr. Morrison. Mr. Larsen.
Mr. Larsen. The only modest demurrer I would have is the one

which was already stated by my colleagues so well. That it be the

presumptive eligibility and not legislated for the specific group by
category of group. We prefer that approach to the other.

Mr. Morrison. Let me understand what you mean when you say

presumptive eligibility. You don't presume that everyone who ap-

plies in the world is presumptively a refugee, so when you say pre-

sumptive, meaning—we would still have to say with respect to

some particular groups. You can't get out of the bind that we are

dealing with particular groups and particular sets of facts, and the

sets of facts as Mr. Talisman so dramatically explained. It has a
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history and a depth of a problem that hasn't just been changed
over the last few months of some structural and rhetorical changes
in the Soviet Union.
So you are not disagreeing with their notion that with respect to

Soviet religious minorities, Evangelicals, Jews, we ought, if neces-

sary, to legislate this, some language which purports to return the
status to what it was before the Meese memo?
Mr. Larsen. We do not oppose that.

Mr. ZucKERMAN. Let me just add something that didn't get men-
tioned all day, and one would have thought that with the experts
in the room who proceeded us that they might have mentioned it.

Maybe they don't realize it.

The United Nations' High Commissioner for Refugees Handbook
talks about under certain circumstances the appropriateness of

giving a prima facie—paragraph 44 of the handbook, a prima facie

determination of eligibility for groups. So it is the United Nations'

High Commissioner for Refugees' own standard, applying the inter-

national definition of a refugee requiring a case-by-case determina-

tion, which is adopted by the United States and with which we
agree that itself doesn't use the word—it doesn't use "presump-
tion." It says prima facie. It means the same thing. And it seems to

me that the United States would not be ploughing new ground if it

were to do that.

Mr, Morrison. Now, the notion of the rebuttal presumption, this

language which has found its way into your position. Are you
drawing that from some document that says that is what we were
doing? Whose idea is this that that is what the status is?

Mr. ZucKERMAN. With all due respect to the president of my
Eigency, who has to sign my checks from time to time, the first

Soviet Jew to be denied refugee status did not occur in September
1988. Once in a while there was a denial. Because somebody would
come in and say something that indicated that not only did they
not—were they never persecuted but they had no reason to fear

being persecuted; and, in effect, that statement rebutted the pre-

sumption.
Now there never was language that talked about a rebuttal pre-

sumption. The reason we are using that phrase is to help the INS
understand that we do not seek to eliminate the case-by-case proc-
ess and that it is only in a case-by-case process that presumptions
apply.
Mr. Morrison. Have you answered my question? Because it is

getting late. So I just want to suggest to you that—I don't want to

overlaw^er this, but there are two kinds of rebuttal presumptions
in the law, and I think the last thing we want to do is pick up a
piece of terminology that would allow the INS to do what the INS
does so well, which is to take words and turn them on their heads,
and we will have more lawyers in the process than not. Because
there are rebuttal presumptions that go away the minute any evi-

dence comes into the case, and there are rebuttal presumptions
that shift the burden of proof on a particular, and I don't want to

go into any more legal lessons for myself or anyone else. But the

point is that that particular
Mr. ZucKERMAN. Shift the burden.
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Mr. Morrison. Yes. I think that what we need to do is to work
together for some language that will do the job but be very wary of

the fact that we didn't get to this point by accident. Someone sat

down and wrote—you know, the Attorney General wrote to the Na-
tional Security Adviser. I assume such letters are not just dashed
off. That is a highly structured process and it happened, I assume,
after deciding basically that the flow was to be staunched in some
fashion. That is a terrible way to refer to the flow, I suppose, but
that apparently was the kind of thought that was going on, and
that is what we ultimately have to overcome. So we have to be
careful of what we choose as words because we are only going to do

legislation if the administration, after hearing what they heard

today, is unwilling to come around and start doing what it ought to

have done in the first place, or to just keep on what it was doing.
Mr. Frank.
Mr. Frank. Just on where you are, one of the great puzzles to

me is why the administration decided to do this. This is the most
self-inflicted problem I have ever seen. I am particularly struck be-

cause when we talk about the arms budget, when we talk about
other areas, this administration has taken the position that it is

much too early to tell about change in the Soviet Union, and they
have singled out this one area and suddenly decided that the most
radical transformation is taking place, and so they are quite incon-

sistent. I know this was done by the outgoing administration, and I

understand there was kind of a—I mean, Ronald Reagan began by
talking about the "evil empire" and he ended up by hanging out
with Darth Vader in all of his spare time.

[Laughter.]
Mr. Frank. But the incoming administration was under no com-

pulsion to continue this. There is a real dichotomy in the way this

administration looks at the Soviet Union, and unfortunately for us,

the area where they have decided to be the most forthcoming is

this. And I must tell vou that I have to speculate that there is pos-

sibly a decision that Well we want to show something to them and
this is the most expendable." I would love to be disproven, but I

have to conclude that that is a part of it.

Let me just ask you this point, Mr. Talisman. You heard the

promises of Mr. Nelson for additional personnel. When Mr. Cipar-
ell gave you his projections, was that based on that new number or,

I mean, how bad—will that help at all, or a lot or a little?

Mr. Talisman. I think that is the crux of the problem, Mr.
Frank. It won't help given the projections that they themselves
have. And what is really important here is that you are dealing

—
he told us flat out
Mr. Frank. He?
Mr. Talisman. Ciparell. That he anticipated now before the in-

tending interviewee would get his first interview with INS it might
be as late £is 2 months.
Mr. Frank. Well, I think that is an interesting paradox here

that we have got with the administration's own inconsistent analy-
sis. That is, the nicer they think the Russians are being, the more

they ought to expect people to get out.

I gather what you are suggesting to me is, or it would seem to

me that Mr. Nelson was making some adjustments based on a



242

static situation. That if there was not going to be any increase,

then what he was doing would help. But we are going to be back
where we were because he is not

Mr. Tausman. I think there is a potential additional problem
which occurs to me that I hope is not true, and that is, it is a pre-

sumption of a certain level of denial.

Mr. Morrison. Well, that is right. That is the dilemma we have,

although, in fact, as you know a certain level of denial causes more

problems because you are then going to have appeals, which they
have talked about. I know there are more appeals in Rome than in

Moscow because apparently glasnost hasn't established a Russian

legal services program, so we don't have that.

Mr. ZucKERMAN. Mr. Frank, two refugees back to back, two

people I talked with in Rome on Sunday said the following things. I

went in on my appeal, or whatever it is called, and I presented new
information. I didn't realize the first time what they wanted. And I

told about how my son was beat up at school and how—a number
of things he elaborated, which I have in my testimony. The person
looked at him and said, "That's too much information to absorb.

Obviously, you are changing the whole story." Then the other

person went in the other way, on the basis of the existing facts for

reinterpretation and he said, "You haven't provided any new
facts."

Mr. Frank. Yes. There is a similar story they used to tell about
voter registration which included a per centum. Somebody would
be familiar with it. I mean, that is, that people got a sense that

there was just no way they were going to get to vote that day or

get in.

I would like, based on what you have said, to be able to write to

Commissioner Nelson. I think they are trying at least, but I would
like to be able to say to them that, "Look. You are talking about a
static situation and we have got a dynamic one, and we are going
to be just as badly off as before." So I think that may be something
we can look into.

Mr. ZucKERMAN. There is a rule of thumb here I just need to

mention, and that is the INS's own rule of thumb. They, in the

past, in 1980, when 51,350 Soviet Jews came out, the time for inter-

view was no longer than 5 to 7 days of arrival.

Mr. Frank. That was when?
Mr. ZUCKERMAN. 1979-80.
Mr. Frank. Yes, that was before this administration came in

that is so much more efficient.

[Laughter.]
Mr. Zuckerman. I think there is one other fact that needs to be

added. We have gotten nothing, nothing but the greatest coopera-
tion from the Republic of Italy. I think that is to be noted on the
record. They have been fabulous.
Mr. Frank. That will be particularly useful in New Haven.

[Laughter.]
Mr. Zuckerman. However—I couldn't tell by the name. They are

now saying to us that they have to seriously consider a policy of

one in, one out. But if the United States isn't off-t£iking, they can't

allow people in.
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Mr. Frank. I, obviously, regret that. But I think that the fault, if

that is implemented, and I would they wouldn't—but the fault, if

they implement it, is going to be at least as much ours.

Thank you, Mr. Chairman.
Mr. Morrison. Thank you, Mr. Frank.
Mr. Smith.
Mr. Smith of Texas. Thank you, Mr. Chairman.
Mr. Harris, I gather you are standing in for Gary Rubin; is that

correct?
Mr. Harris. Yes, that is.

Mr. Smith of Texas. And do you also stand responsible for all of

the statements in his testimony?
Mr. Harris. Only those with which you agree.

[Laughter.]
Mr. Smith of Texas. Let me refer you to page 5, bottom of the

page, and read you these two sentences. And tell me if you agree
and, if so, why.

"Legislation or resolutions offered on Soviet Jews and other mi-

norities must comport with the definition of refugee under the 1980

act. It may be too broad to mandate the admission of an entire

group such as Soviet Jews or Pentecostals."

Do you agree with that? And if so, why?
Mr. Harris. Mr. Smith, a few moments ago we were discussing

this. In fact, you have to continue reading to the next sentence.

The "Instead" sentence.
Mr. Smith of Texas. "Instead we"
Mr. Harris. "Instead we would maybe prefer the language be

used which grants a rebuttal presumption to refugee status." What
we were saying is that we believe that under the Refugee Act of

1980 there indeed ought to be a case-by-case review, but that the

presumption with the interviewing INS officer ought to be that this

individual by virtue of his group membership, unless proved to the

contrary, indeed merits refugee status. And this was a point that

we had spoken just a few moments ago
Mr. Smith of Texas. So, in other words, there ought to be a re-

buttal presumption on an individual basis but not on a group basis;

is that the idea?
Mr. Harris. What we are saying is that we ought to be returning

to the policy which was in effect between 1980 and September 1988.

That essentially by virtue of your membership in a group, in this

case the religious minority, you are presumed to be eligible for ref-

ugee status though you have to make a case-by-case
—case to the

INS officer, and therefore we called it rebuttal presumption.
The chairman of the subcommittee indicated that the choice of

words "rebuttal presumption" may or may not be the best choice of

words. But I think we have agreement here from members of the

panel about that approach.
Mr. Smith of Texas. So, even though you are offering a solution,

and I appreciate that, you still feel that the definition of refugee
under the 1980 act is still too broad to mandate the admission of an
entire group; is that correct?
Mr. Harris. Yes.
Mr. Smith of Texas. On a group basis as opposed to an individ-

ual?
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Mr. Harris. Yes. As a group basis, yes.

Mr. Smith of Texas. All right. Good.

My next question I would like to ask all members of the panel to

address, and that is this: Do you agree that legislation should be

passed to legislate additional numbers? Are you concerned that

this may violate the Refugee Act of 1980?

Mr. Tausman. I am Mark Talisman, with the Council of Jewish

Federations.
The only problem I have is whether the numbers that are being

asked under the consultation are inadequate, and what alterna-

tive

Mr. Smith of Texas. That answers my question. Thank you.
Mr. Larsen, what about you?
Mr. Larsen. The consultation process is working well now for

this year but it took two stages to get there: Last September's and
the current one, and it looks like it will finally make where it

should be. If the consultation process has to work in those kinds of

stages, one to set forth the minimum and then the next one to

catch up with what we really should have done, that is a faulty

consultation process. That is not gospel. That is not the correct ap-

plication of the Refugee Act.

Mr. Smith of Texas. I agree with that. But my question was still

do you agree that legislation ought to be passed that would man-
date an increase in specific numbers or do you think it violates the

Refugee Act of 1980?
Mr. Larsen. Well, I don't see how it violates the act itself, but I

think it certainly bypasses the procedure that is used for it.

Mr. Smith of Texas. Thank you. That does answer the question.
Mr. Leuchter.
Mr. Leuchter. Are you asking me to answer the question?
Mr. Smith of Texas. I want you to respond to the question.
Mr. Leuchter. Well, I answer the question the same way. We

prefer to have it done through the consultation process. I suppose
that it shows that it is a failure and large numbers, numbers that

should be introduced are not and we are constantly behind, then I

suppose we would favor legislation for the numbers.
Mr. Smith of Texas. Do you consider consultation to be working

now or not working now?
Mr. Leuchter. We think it has been a little slow to work. I think

I would be in a position to answer that question more after the cur-

rent consultation takes place in another couple of months. As of

now, we are happy for the numbers proposed in the Berman bill for

fiscal year 1989.

Mr. Smith of Texas. OK. So you have no problems with legisla-

tion that would call for additional numbers?
Mr. Leuchter. Not for right now; that is correct.

Mr. Smith of Texas. When would you have a problem with it? If

not now, when would you have a problem with it?

Mr. Leuchter. Well, I would have a problem if I thought that it

was being done to bjrpass the consultation process. We are not un-

happy with the process that we had in 1980. But, if it clearly
doesn't work, then we would say we are in favor of higher num-
bers.
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Mr. Smith of Texas. Let me get this right. You are not unhappy
with the current process. You want to wait and see whether it

works or not. If it doesn't work, then you would favor some type of

legislation mandating additional numbers. But, if it does work,
then you would be opposed to any additional legislation. Is that
correct?
Mr. Leuchter. Then I would say it would be unnecessary if the

consultation process meets the current need.
Mr. Smith of Texas. OK. Fair enough.
Mr. Harris, what about you?
Mr. Harris. I feel similarly. That is, we saw for the first time the

midyear consultation work last year with respect to the invocation
of emergency numbers, with the additional 15,000 numbers that
were allocated in the winter of 1988. We would like to see the con-

sultative process work. If, however, it should not work, and we are

very close to that time when we will run out of available num-
bers—there are, if I am not mistaken, roughly 2,000—less than

2,200 available numbers left for the Soviet line for the current
fiscal year. And, if in fact those numbers run out and the consulta-

tive does not seem to be moving anjrwhere, then as a fallback posi-
tion. But only as a fallback position would we advocate the legisla-
tive alternative.

I might add, if I may, parenthetically, that this summer when we
approached the administration with a request for 18,000 refugee
slots for Soviet Jews—not for the Soviet Union, for Soviet Jews—
we were told that we were being excessively optimistic. And, in

fact, the final allocation for fiscal year 1989 was 18,500 for the
entire Soviet Union, and that is why, in part, we are here.

Mr. Smith of Texas. Any other comments on that? Yes, Mr. Tal-

isman.
Mr. Talisman. One of the reasons that it becomes important is

not frivolous, and that is, that we start warehousing innocent

people in the port of destination at which the numbers become im-

portant, or in this case Rome, and the enormous amount of money,
both public and private, that is wasted in waiting because of lack of

appropriate and speedy consultation is deadly, both in human
terms and in fiscal terms. That is the problem.
Mr. Smith of Texas. I appreciate that.

Mr. Zuckerman. Mr. Smith.
Mr. Smith of Texas. Yes?
Mr. Zuckerman. I am Carl Zuckerman. You don't see a name

tag in front of me, but I promise you I am Carl Zuckerman.
Mr. Smith of Texas. And I noticed a while ago you were sworn

in, so I can believe everjrthing you say; is that correct?

Mr. Zuckerman. The INS has informed us indirectly
—we heard

this through the State Department yesterday or the day before—
that all fully funded visa numbers have now been assigned, used,
done. All of those people haven't yet come into the United States.

They are all used up. We have committed yesterday
—that is all

fully funded visa slots for Soviet, ex-Soviets—not just Soviet Jews,
ex-Soviets—have been assigned to people. There are no more. We
have committed, yesterday, to 5,000 of the semifunded slots because
we believe, one, that through the efforts of the legislative, through
the legislative initiatives the administrative process is now starting
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to move in a consultation, and that there will be supplemental, and
that those semifunded slots will become fully funded.

But we are going to fund the transatlantic transportation costs

and the care and maintenance for those people, amounting to mil-

lions of dollars, until the Federal funds come through. But there

are no more now. No more available slots fully funded for Soviets.

Mr. Smith of Texas. I understand.
Thank you, Mr. Chairman. No more questions.
Mr. Morrison. Mr. Berman.
Mr. Berman. Yes. Mr. Smith's question I know may also reflect

in addition to his concern Mr. Fish's concern about the notion of

legislating numbers. I just want to make real clear my position.
First of all, I think Mr. Frank earlier in the hearing talked the fact

that about 1 month ago we started asking for emergency consulta-

tion. My recollection is it was back in December that Mr. Schumer,
among others, initiated some letters in this regard, and I think,
Mr. Chairman, you did more than a month ago.
Mr. Morrison. Well, our letter finally didn't go, but the adminis-

tration has been asked formally, informally since December to use
the emergency consultation process. They did a halfway step in De-
cember which led to additional problems.
Mr. Berman. If this consultation process works out, I would drop

the reference to numbers in my bill. It is the less preferable way of

doing it. The way the 1980 act envisioned it is the better way. But,
as has just been said, the numbers are now gone and that is the

reality we are dealing with, and that is why I do it with legislation.
I would like to ask maybe a tough question. This has been a very

helpful panel. The whole hearing has been very helpful for me and
has given me a much better sense. Mr. Talisman's report from
Rome, I think, gives us some very, very specific kinds of things to

work with as well as the other testimony we have heard.
Senator Simpson—are we allowed to mention the name of a Sen-

ator in a House committee or is that illegal?
Mr. Morrison. Yes. We have changed the rule in some way but

it is still impossible to figure out what the rule is. But just go
ahead. If nobody asks that your words be taken down, I think we
will be OK.
Mr. Berman. Senator Simpson gave a speech on the Senate

floor—are we allowed to mention Senate floor

[Laughter.]
Mr. Berman [continuing]. A few months ago. It was along the

lines Nelson started hinting around today in his testimony, but,
needless to say, no one quite does it like Senator Simpson. A very
sharp description of how he sees the situation. And I would be in-

terested in your response to that because that speech will be given
again and again. And it is essentially, what is going on? The 1980
law requires individual determinations based on the set standard.

Refugees or immigrants from the Soviet Union have a double

safety net because they not only have the question of an offer of

parole if they don't get refugee status but they have Israel. What
are we doing? They are getting special preference. They are getting
special treatment. This is wrong.
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He said it eloquently. It is a speech I expect will be repeated as

we go through this whole process, and I would just be interested in

how you would handle that argument.
In a sense Mr. Talisman did describe to some extent how he

would handle it, but I would be interested in just building on that

because that is going to be a criticism.

Mr. Talisman. If I might, I would just say first of all freedom of

choice is the underpinning of movement, migration of any sort,

number one. There are family relationships that have been estab-

lished since the Great Migration or earlier in the decade, number
two. I don't think Senator Simpson would ascribe to the notion of

forcing anybody to do anjrthing they didn't want to do. And,
number four, Israel needs transition time as does the whole move-
ment in the sense that the Soviet Union
Mr. Herman. For absorption.
Mr. Tausman. For absorption purposes. The Soviet Union has

done a masterful propaganda job in painting Israel very black and
that is going to take some time to unwind, to convince people who
have free will where they are going to move, and everyone will do

everything possible to assist in that task. But you can't force

people. That isn't our nature as a country, nor would I think

anyone would ascribe to it.

In addition, Israel deserves to have full bilateral relations with
the Soviet Union sooner than later to control its own consular ac-

tivities, to have direct flights, all of which facilitate a level playing
field here in regard to how flow goes.
That is what is ironic about the American policy. Is you can't

pull the rug out as fast and as irrationally as it seems to have been
done when, in fact, what is required here is a rather sensitive tran-

sition it seems, a real transition as opposed to the one that was de-

scribed.

I think that is possible. I think in 2 years that a conversation at

this table would, if Gorbachev's policies genuinely begin to work at

the lowest levels and those who are handling the exit visas and the

bilateral relationships I described really mature the way they can
if the Soviet Union proceeds, because I know Israel seems to be

very willing, the whole story can be entirely different; and, in fact,

it can be a rather good story.
Mr. Leuchter. I would have several responses to Senator Simp-

son. I spoke some time ago with a Soviet emigree who is now in the

United States, and he said to me, "I fought for 15 years while in

the Soviet Union for the right to live where I pleased, and now
that I am in the United States I still support that right. I am not

going to fight against it. I think a human being ought to have the

right to live in the country of their choice, and I think that we
ought not be in the position of saying you have to live here or you
have to live here."
Mr. Berman. You have to be careful with that argument.
Mr. Leuchter. I understand.
Mr. Berman. Because we don't basically
Mr. Leuchter. I think there are some people who use that and

say, well, for such and such reasons we want you to go here or over

there.
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It seems to me that we should not only take into account the cost

of refugees but also their return. Most of the Soviet Jews who are

coming to the United States—I won't talk about other refugee

groups. I think one might say the same thing about Southeast

Asians and the remarkable record of the Southeast Asians in this

country in the past decade, and what they have contributed and
are contributing to the United States. I think people ought to know
that most of the people who are—most of the Soviet Jews who are

coming in as refugees to the United States now within 3 to 4

months they have jobs and are producing and are taxpayers. I have
met lots of them and talked with lots of them in this country, and I

think that their net effect, the total that they produce for the

United States and what they will pay in terms of dollars will be

far, far greater than the cost to the United States. I think they will

be as good to the United States and help to strengthen it just as

much as previous generations of refugees did.

I would think that we ought to welcome them and, instead of

trying to close our doors to them, I think the United States should

be in the position of trying to help as many as possible.
Mr. Morrison. We want to thank this panel very much. We have

one more panel.
Mr. Morrison. Our final panel: Mr. Lew Lehrer, who is chair-

man of the Russian Resettlement Committee, the Jewish Federa-

tion of Greater New Haven, who is accompanied by Mr. Arthur

Spiegel, from the federation; Ross Vartian, executive director of the

Armenian Assembly of America; and John H. White, who is the

president of the National Association of Evangelicals, who will be

accompanied by Serge Duss, coordinator of the Soviet Refugee Pro-

gram of World Relief.

[Witnesses sworn.]
Mr. Morrison. Mr. Lehrer, if you would proceed first. Your writ-

ten statement will be made a part of the record and you may sum-
marize it as you choose.

STATEMENT OF LEW LEHRER, CHAIRMAN, RUSSIAN RESETTLE-
MENT COMMITTEE, JEWISH FEDERATION OF GREATER NEW
HAVEN, ACCOMPANIED BY ARTHUR SPIEGEL, EXECUTIVE VICE
PRESIDENT

Mr. Lehrer. Mr. Chairman and members of the committee, I am
privileged to be here today in my capacity as volunteer chairman
of the Russian Refugee Resettlement Committee of the Jewish Fed-

eration of Greater New Haven. I have served 15 years in this ca-

pacity, since our community welcomed its first refugee family. To
date, over 300 Soviet Jews have found a haven in New Haven, and
I am especially grateful to Congressman Bruce Morrison for not

only his advocacy efforts, but his special involvement in this cause
which brought about the release of a young Soviet Jew. This man
had been denied an exit visa on over a dozen occasions over the

years, and thanks only to Congressman Morrison's special efforts

that the was finally reunited with his 80-year-old father in New
Haven.

I left the Soviet Union in 1957, and experienced many personal
hardships in beginning a new life in the United States. Therefore,
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when I was appointed chairman I made a promise to myself that I

would do everything possible to make these newcomers' integration
as easy as possible; after all, these refugees were coming to a socie-

ty which was totally alien to them and we knew that their adjust-
ment would take time. Therefore, we immediately organized a

large committee of volunteers, and to this day, these men and
women are the backbone of the absorption process.

They search for appropriate housing, find persons who donate
furniture and household items, prepare each apartment, welcome
each family in a brief but appropriate ceremony, make arrange-
ments for English language tutoring, enroll their children in

school, assist in preparing curriculum vitae and search for subse-

quent employment.
We also have special programs to prepare them for adjustments

to the many faceted American way of life. An enormous undertak-

ing, to say the least, and I am pleased to tell you that the system
works. Our volunteers are exceptional and totally committed to

this program.
Today, our former refugees are outstanding citizens of our com-

munity, contributing to the society which has adopted them so gra-

ciously. They have worked very hard and are totally self-support-

ing. Many have done well, and are today sharing their expertise
with newcomers. They participate in the mainstream of American
life, vote in every election which they take very seriously, and like

most Americans, they even have learned that it is perfectly OK to

complain about high income taxes. They are loyal American citi-

zens and are making their mark on American society, and many
are also contributing financially to this effort.

It has not been an easy adjustment for them. Many were forced

to make midlife changes in their careers. Others had to start from
the bottom of the ladder since their Soviet training was thoroughly
inadequate. However, today, they stand proudly as American citi-

zens, and we in New Haven are equally proud of their accomplish-
ments.

I have found this chairmanship to be extremely rewarding.

Again, it is thanks to a large group of volunteers from all walks of

life, both Jews and non-Jews, who have played a positive and a key
role in the absorption of these Soviet Jews that our program has
been so successful.

As an American citizen, I am proud of our efforts on behalf of

these Russian refugees, and we look forward with much enthusi-

asm to welcoming some additional 40 families this year who will be
reunited with their loved ones.

We are grateful to Congressman Morrison for his understanding
of this complex situation and dedication to finding an expedient so-

lution to the present problem. Thank you.
Mr. Morrison. Mr. Lehrer, thank you very much. Also, to Mr.

Spiegel, we thank you for coming. And I want to thank you for

your work in the New Haven community which you have spoken of

today. It was important to give the committee some sense of the

local commitment that both of you have represented on this issue

over the years.
Mr. Vartian.
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STATEMENT OF ROSS VARTIAN, EXECUTIVE DIRECTOR,
ARMENIAN ASSEMBLY OF AMERICA

Mr. Vartian. Thank you, Mr. Chairman. I am executive director
of the Armenian Assembly of America, and on behalf of the Arme-
nian-American community I would like to express my appreciation
for the opportunity to share our perspectives and concerns with the
subcommittee.

I would also like to thank you, Mr. Chairman, for the leadership
and concern that you have demonstrated over the relatively short
period of time since you became chairman of the subcommittee,
and say that I look forward to the energy and interest that you will
continue to bring to the chair at this very important moment in
our country's refugee policies and programs.

I would also like to say at the outset of my remarks that I repre-
sent not only the Armenian Assembly of America, but also the con-
sensus views of a larger coalition of Armenian-American social
service organizations and charitable foundations which came to-

gether 1 year ago to address the plight of Armenian refugees in a
coordinated and cohesive way. As the Armenian Refugee Coordi-

nating Committee, of which I have served as chairman since its in-

ception, these agencies to assist Armenian refugees in first asylum
countries through both advocacy and representation as well as

through direct assistance.
This hearing and the legislative initiatives which are being dis-

cussed today come at a time when the traditional policies and ap-
proaches toward Soviet immigration that have been enforced for
the last decade are in jeopardy of being overcome by events, a situ-
ation that some observers have described as a crisis of success. This
is an appropriate description because the significantly increased
levels of immigration now being permitted by the Soviet Union are
an achievement for which the United States has worked for many
years. The challenge which now faces the Congress, the new ad-

ministration, the voluntary agencies and the States and communi-
ties where these emigrees must rebuild their lives is to work to-

gether to develop the necessary laws, programs and policies that
will allow the United States to continue to back its stated policy on
free immigration with substantive mechanisms to receive those
who choose to come to our country.
The right to emigrate from one's country of nationality and to

seek permanent residence outside its borders is a basic and funda-
mental human right. It is a right that we all affirm and support.
The struggle for recognition of this fundamental human right by
the Soviet Union has rightly been an essential part of United
States-Soviet relations, and the increased numbers of Soviet nation-
als being allowed to emigrate represents for the United States a
long fought for and well-deserved foreign policy success.

Last summer, after a half year of debate and discussion within
the administration, the Attorney General formalized the adminis-
tration's decision to work for a uniform and equitable application
of the Refugee Act worldwide, regardless of the refugee applicant's
country of nationality. This is a decision and objective that we sup-
port. We are confident that only by an equitable and uniform de-
termination of refugee status can those individuals most deserving
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of that status be assisted. The fact that the United States this year
will grant refugee status to less than 1 percent of the 12 to 14 mil-

lion refugees in our world today makes this point imminently
clear.

Those who cannot qualify for admissions to the United States as

immigrants or refugees and whom our Government wishes to

admit must be accommodated under other provisions of the law.

Unfortunately, at the present moment, the only other ready option
is the exercise of the Attorney General's parole authority. The use
of the status to admit those not found to be refugees is problematic
at best, given that parolees enter the country without the right to

adjust their status to that of permanent resident and eventually to

become naturalized citizens.

We agree, therefore, with the concern expressed by Congressmen
Fish and Gilman in their letter to President Bush that a legislative
initiative that would allow parolees to regularize their status like

that contained in the chairman's draft Soviet Refugee Emergency
Act of 1989 is necessary. Legislation to address this specific prob-
lem would be strongly supported by the Armenian-American com-

munity.
Furthermore, admitting large numbers as parolees also threatens

to place a large and unexpected burden on the States and commu-
nities where they settle. This has been the situation for Soviet Ar-
menians who almost exclusively settle in and around Hollywood in

Glendale and the Los Angeles area. Because of these difficulties,

legislation that would establish a new category of foreign policy im-

migrant like that described by Secretary of State Shultz at the
Senate consultations hearings last September seems to be an ap-

propriate course of action. This would allow the United States to

admit such persons without the need to apply the Refugee Act in a
less than uniform and equitable manner or rely upon the stopgap
and, ultimately, unsatisfactory option of parole. We assume and

expect that the foreign policy immigrant approach does not include

plans for a U.S. refugee program like cash and other forms of

direct assistance.

The policy review that culminated in the decision of last August
was triggered specifically by the administration's own finding that

Soviet Armenians were being admitted to the United States as ref-

ugees in contradiction of the Refugee Act. The vast majority of

them being unable to evidence a well-founded fear of persecution
as required by the act.

While we support and affirm the objective of a uniform applica-
tion of the term refugee as described in U.S. law, we have some se-

rious concerns about its application. The high rate at which upon
reconsideration many Soviet Jews and Pentecostals initially reject-
ed as refugees have had those rejections overturned and have been

approved indicates serious flaws in the adjudication process under
which they were rejected in the first place.

In Vietnam, where the uniform worldwide standard was applied
to the Orderly Departure Program beginning in February, the im-

plementation was done in a sudden and drastic fashion with none
of the consultation and advance notice of changing policy given to

the affected families as was done in the Soviet Union. The laudable

objective of a uniform worldwide standard must be implemented in
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a manner that takes these factors and others like them into ac-

count, and in a way that does not put in jeopardy those individuals

already at midcourse in their immigration processing.
The case of Armenians illustrates clearly both the justification

and need for a carefully implemented, uniform worldwide stand-
ard. In the Soviet Union, unlike Jews, Pentecostals and some other

religious minorities, Armenians are not prevented from practicing
their ancient Christian faith, nor are they persecuted on account of
either their religious or ethnic identity. In contrast to the Soviet

Union, Armenians in the Middle East, particularly in Iran and
Turkey, are forceably subjected to pervasive, officially sanctioned
discrimination which amounts to persecution, if not violence and
other forms of brutality that constitute outright and immediately
obvious persecution.
They have for the past 10 years, as victims of persecution as both

an ethnic and Christian minority, fled and sought asylum in West-
ern Europe and Southern Asia in modest but significant numbers.
We estimate that there are at present between 6,000 and 12,000 Ar-
menians from the Middle East in countries of first asylum awaiting
a satisfactory resolution to their plight.

Until a few months ago, Soviet Armenians who received permis-
sion to depart the U.S.S.R. were awarded with refugee status

simply on the basis of their nationality and ethnicity. They were
not asked if they were persecuted. At the same time, Iranian Ar-
menians in places like Greece and India were telling Immigration
and Naturalization Service officers their stories of pervasive and
cumulative discrimination which has precluded them from any
semblance of a meaningful existence as Armenians or as Chris-
tians. Yet many of them were being told they were not persecuted
but merely discriminated against and therefore did not qualify as

refugees.
The movement toward a uniform implementation of the Refugee

Act for Soviet Armenians has begun to address the first part of the

inequity of U.S. policy regarding Armenian refugees. It remains for

U.S. policy to address the second part of this inequity by using a
more objective and consistent standard for Middle East Armenians,
and, specifically, to begin to consider Turkish Armenians as eligi-
ble for refugee status.

In the media and in the popular consciousness as regards the
Soviet Union, the freedom to emigrate is understood as the most
important basic human right. The emphasis on Soviet Armenian
emigration reflects this conception rather than actual conditions of

persecution in Armenia. This focus ignores the legitimate and seri-

ous human rights concern regarding Armenia: The treatment by
the Soviet Government of the Kirovabad Popular Movement. The
11 members of the core Kirovabad Committee and more than 200
others have been arrested over the past months and imprisoned for

expressions that, although peaceful, legitimate, democratic and
constitutionally legal, are now deemed criminal by the Soviet Gov-
ernment.
These activists speaking on behalf of the overwhelming majority

of Soviet Armenians have not expressed a desire to emigrate, nor
are they expected to do so. But, if the Soviet Government begins
large, wholesale repression of Armenian activists, there may be
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Soviet Armenians who can evidence a well-founded fear of persecu-
tion. In the meantime, this issue remains a concern that has not

gotten the attention from the administration or the Congress that

it deserves, and one that merits a continuing commitment from the
U.S. Government. Any proposal for additional numbers, like H.R.

1605, should begin by fully restoring the cuts made in the Decem-
ber reallocation of 7,000 admissions numbers. The solution to the
United States crisis of success with Soviet immigration does not lie

in decreasing our commitments in our regions of the world. This is

especially true of the December reallocation given the current

crisis and proven need in Southeast Asia and Near East Asia, with
numbers taken from the ODP program even as the administration
was finalizing an important and internationally visible commit-
ment to expand that program and the Near East Asia cut coming
just 10 weeks after the 1989 determination, cutting that region
from almost one-fourth, from 9,000 to 7,000.

Parallel with this is the concern that those populations of al-

ready approved refugees, mainly Eastern Europeans, who have
been in limbo for months, and even years, because of the simple
lack of admission numbers be granted such numbers immediately.
This is only fair and appropriate given the relatively few thousands
of approved refugees in these situations.

Finally, I wish to acknowledge a clear understanding of the Ar-

menian-American community that Armenians are only one of

many groups competing for a limited quantity of U.S. refugee ad-

missions numbers and resources. Yet we remain deeply concerned
with the lack of adequate admissions numbers for the Near East

region. Although modest in comparisons to the dimensions of

Soviet emigration, we expect the exodus of persecuted Middle East
minorities to continue. The regional allocations of new refugee
numbers this fiscal year as well as the annual ceiling set aside for

the coming fiscal year must reflect these sad realities.

As a measure of the Armenian-American community's commit-
ment to do whatever it can to address this numbers problem in the

Near East region, the member agencies of the Armenian Refugee
Coordinating Committee have recently made a commitment to

sponsor an initial number of 500 refugees and perhaps as many as

2,000 through the special semifunded track established by the ad-

ministration this fiscal year.

Again I would thank you, Mr. Chairman, for the opportunity to

testify before the subcommittee, and want you to know that the Ar-

menian Assembly of America and the member agencies of the Ar-

menian Refugee Coordinating Committee stand ready to assist in

any way that we can.

Mr. Morrison. Thank you.
[The prepared statement, with attachments, of Mr. Vartian

follows:]
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Prepared Statement of Ross Vartian, Executive Director, Armenian Assembly
OF America, and Chairman, Armenian Refugee (Coordinating Committee

I am Ross Vartian, Executive Director of the Armenian

Assembly of America. On behalf of the Annenian-American

community, I would like to ej^^ress my appreciation for the

opportunity to share our perspectives and concerns with this

Subconmittee. I would also like to thank you, Mr. Chairman,

for the leadership and concern that you have danonstrated

over the relatively short period of time since you became

Chairman of this Subcommittee, and say that I look forward to

the energy and interest that you will continue to bring to

the Chair at this very important manent in our country's

refugee policies and programs. I believe that I speak on

behalf of all the private sector witnesses present here today

when I say that we hope this consultation will be the

beginning of a new level of positive and constructive

exchange between your Subcommittee and the voluntary and

ethnic community agencies as we work together to respond to

the extraordinary challenges which- face us at this time.

I would also like to say at the outset of ity remarks that I

represent today not only the Armenian Assembly of America,

but also the consensus views of a larger coalition of

Armenian-American social service organizations and charitable

foundations which came together one year ago to address the

plight of Armenian refugees in a coordinated, cohesive way.

As the Armeiian Refugee Coordinating Caiimittee (ARCC) , of

which I have served as Chairman since its inception, these

ei^t individual agencies are working to assist Armenian
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refugees in first asylum countries through botii advocacy and

representation, as well as through direct assistance. The

ARCC was pleased to offer writtei testimony for the record at

the Subcommittee annual consultations hearing last Septenber,

and I represent their concerns again here today. With the

Chairman's permission, I would like to sufcmit the ARCC

Mission Statanent for the record of today's hearing.

This hearing, and the legislative initiatives which are being

discussed today, come at a time when the traditioral policies

and approaches towards Soviet emigration that have been in

force for the last decade are in jeoparc^ of being overcome

ty events, a situation that seme observers have described as

a "crisis of success. " This is an appropriate description,

because the significantly increased levels of emigration new

being permitted ty the Soviet Union are an achievement for

which the United States has worked for many years. The

challenge which now faces the Caigress, the new

Adninistration, the voluntary agencies, and the states and

communities where these emigres will rebuild their lives is

to work together to develop the necessary laws, programs, and

policies that will allow the United States to continue to

back its stated policy on free anigration with substantive

mechanisns to receive those who choose to come to our

country.

The ri^t to emigrate from one's country of nationality, and
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to seek pennanent residence outside its borders, is a basic

and fundamental human ri^t. It is a right that we all

affirm and support. The struggle for recognition of this

fundamental human ri^t ty the Soviet Union has rightly been

an essential part of U.S.-Soviet relations, and the increased

numbers of Soviet nationals being allowed to emigrate

represent for the United States a long fought for and

well-deserved foreign policy success.

The ri^it to emigrate from one's country of nationality is,

however, separate and distinct from the right to enter the

United States, or any other of the nations of the world. The

ri^t to enter the United States is defined and governed ty

laws which describe those kinds of persons that our country

will admit for permanent residence, and the conditions under

which they will be adnitted. The Inraigration and Nationality

Act of 1965 describes the family and professional

relationships which are necessary to qualify for adnission to

the U.S. as an immigrant. The Refugee Act of 1980, which is

an amendment to the Iitmigration and Nationality Act,

describes the "well-founded fear of persecution" which a

person must danonstrate to qualify for adnission as a

refugee. The law also gives the Attorney General the

authority to exteid "parole" to individuals who cannot

qualify as immigrants or refugees and whose admission to the

United States is determined to be in the best interests of

our country.
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Late last summer, after a half-year of debate and discussion

within the Adnninistration, the Attorney Goieral formalized

the Adninistration's decision to work for a uniform and

equitable amplication of the Refugee Act world/ide,

regardless of the refugee applicant's country of nationality.

Htu-S is a decision and an objective that we support. We are

confident that only ty an equitable and uniform determiration

of refugee status can those individuals most deserving of

that status be assisted. The fact that the United States this

year will grant refugee status to less than one percent of

the twelve to fourteen million refugees in our world tod^

makes this point eminently clear.

Otiose who cannot qualify for adnission to the United States

as inmigrants or refugees and whan our government wishes to

adnit must be acoomodated under other provisions of the law.

Unfortunately, at the present monent the only other rea<%r

option is the exercise of the Attorney Geieral's parole

authority. The use of this status to adnit those found not

to be refugees is problematic at best, given that parolees

enter the country without the ri^t to adjust their status to

that of permanent resident and eventually to become

naturalized citizens. We agree with the concern e)<pressed ty

Congressmen Fish and Gilman in their letter to President Bush

that a legislative initiative that would allow parolees to

regularize their status, like that contained in the
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Oiairman's draft Soviet Refugee Emergency Act of 1989, is

necessary. Legislation to address this specific problem

would be strongly supported ty the Armenian-American

ooramunity. Furthermore, admitting large numbers as parolees

also threatens to place a large and unejqaected burden on the

states and communities where they settle. This has been the

situaticai for Soviet Armenians, who almost exclusively settle

in and around Hollywood and Glendale in the Los Angeles area.

Because of these difficulties, legislation that would

establish a new category of "foreign policy immigrant", like

that described fcy Secretary of State Shultz at the Seiate

consultations hearing last Septanber, seons to be an

appropriate course of action. This would allow the United

States to admit such persons without the need to apply the

Refugee Act in a less than uniform and equitable manner or

rely i:^n the stop-gap and ultiitately unsatisfactory option

of parole.

The policy review that culmirated in the decision of last

August was triggered specifically ty the Administration's own

finding that Soviet Annenians were being adnitted to the

United States as refugees in contradiction of the Refugee

Ac±, the vast majority of them being unable to evidence a

"well-founded fear of persecution" as required ty the Act.

While we support and affirm the objective of a uniform

applicaticMi of the term "refugee" as described in U.S. law,

we have some serious concerns about its implementation. The
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high rate at which, upon reconsideration, many Soviet Jews

and Penteoostals initially rejected as refugees have had

their rejections overturned and have beai approved indicates

serious flaws in the adjudication process under which they

were rejected in the first place. In Viet Nam, where the

uniform, worldi/ide standard was applied to the Orderly

Departure Program beginning in February, the implemaitation

was done in a sudden and drastic fashion, with none of the

consultation and advance notice of changing poliQ^ given to

affected families as was done in the Soviet Union. The

laudable otrjective of a uniform worldwide standard must be

implemented in a manner that takes these factors and others

like them into account, and in a way that does not put in

jeoparc^ those individuals alreac^ at mid-oourse in their

Qtiigration processing.

The case of Armenians illustrates clearly both the

justification and need for a carefully-implanented, uniform

worldwide standard. In the Soviet Union, unlike Jews,

Penteoostals, and some other religious minorities, Armenians

are not prevented from practicing their ancient Christian

faith, nor are they persecuted on account of either their

religious or ethnic identity. In contrast to the Soviet

Union, Armenians in the Middle East, particularly in Iran and

Turkey, are forcibly subjected to pervasive,

officially-sanctioned discrimiration which anounts to

persecution, if not violence and other forms of brutality
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that constitute outright and immediately-obvious persecution.

They have for the past tai years, as victims of persecution

as both an ethnic and Christian minority, fLed and sought

asylum in western Europe and southern Asia in modest but

significant numbers. We estimate that there are at present

between six and twelve thousand Armenians from the Middle

East in countries of first asylum awaiting a satisfactory

resolution to their plight.

Until a few months ago, Soviet Armenians who received

permission to depart the U.S.S.R. were awarded with refugee

status simply on the basis of their nationality and

ethnicity. They were not asked if they were persecuted. At

the same time Iranian Armenians in places like Greece and

India were telling Imnigration and Naturalization Service

(INS) officers their stories of pervasive and cumulative

discrimination which has precluded them fran any semblance of

a meaningful existence as Armenians or as Quristians. Yet

many of them were being told that they were not persecuted,

but "merely" discriminated against, and therefore did not

qualify as refugees. The movanent towards a uniform

implementation of the Refugee Act for Soviet Armenians has

begun to address the first part of the inequity of U.S.

policy regarding Armenian refugees; it remains for U.S.

policy to address the secx»nd part of this inequity ty using a

more objective and oonsisteit standard for Middle Eastern

Armenians, and specifically to begin to consider Turkish
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Armenians as eligible for refugee status.

In the media and in the popular consciousness as regards the

Soviet Union, the freedom to emigrate is understood as the

most important basic human right. The emphasis on Soviet

Armenian anigration reflects this conception, rather than

actual conditions of persecution in Armenia. This focus

ignores the legitimate and serious hunan rights concern

regarding Armenia: the treatment ty the Soviet government of

the Karaba^ popular movement. The eleven members of the

core Karabagh committee, and more than 200 others, have been

arrested over the past months and imprisoned for expressions

that, although peaceful, legitinate, democratic, and

constitutionally legal, are new deaned criminal ty the Soviet

government. These activists, speaking on behalf of the

overwhelming majority of Soviet Armenians, have not e35)ressed

a desire to onigrate, nor are they ejected to do so; but if

the Soviet government begins large, wholesale repression of

Armenian activists, there may be Soviet Armenians who can

evidence a well-founded fear of persecution. In the

meantime, this issue ranains a concern that has not gottoi

the attention from the Adninistration or the Congress that it

deserves, and one that merits a continuing commitment from

the United States government.

With specific regard to H.R. 1605 and the other legislative

actions being considered today, I would make three specific
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observations. The first concerns the process we are

presently engaged in and the need to respond quickly and

effectively to increased emigration fran the Soviet Union.

Spee^ and thoughtful action is needed ty the Congress, the

Adtdnistration, and the private sector ; but no matter how

positive the outcome of this process in terms of additional

admissions and funding, we are seeing in the record numbers

of Soviets being permitted to emigrate what is potentially

just the beginning of a much larger exodus. Increasing

numbers of Soviet citizesis are registering to emigrate each

month at the U.S. consulate in Moscow. But when the new

Soviet law streamlining the exit permission process for those

who wish to depart comes to full force, the apparently large

numbers of today might be rananbered in the future as only a

modest flow.

Secondly, any proposal for additional numbers must, like H.R,

1605, begin ty fully restoring the cuts made in the Decanber

reallocaticxi of 7,000 adnissions numbers. The solution to

the United States' "crisis of success" with Soviet emigration

does not lie in decreasing our ooimiitments in other regions

of the world. This is especially true of the December

reallocation given the curroit crises and provai need in

Southeast Asia and Near East Asia, with numbers taken from

the Orderly Departure Progran even as the Adninistration was

finalizing an important and internationally-visible

commitment to e3q>and that program, and the Near East Asia cut
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coming just ten weeks after the FY89 Determination cutting

that region ty almost one-fourth, from 9,000 to 7,000.

Parallel with this is the ooncem that those populations of

alrea<^-approved refugees, mainly Eastern Europeans, who have

been in limbo for months and even years because of the simple

lack of adnissions numbers, be granted such numbers

iitmediately. This is only fair and appropriate given the

relatively few thousands of approved refugees in these

situations.

Finally, I wish to acknowledge the clear mderstanding of the

Armenian-American community that Armenians are only one of

many groups competing for a limited quantity of U.S. refugee

adnissions numbers and resources. Yet we remain de^ly

concerned with the lack of adequate adnissions numbers for

the Near East Asia region. The lack of numbers this year,

and the underutilization of those numbers that were available

last fiscal year, is forcing the INS to use an artificially

strict standard when adjudicating refugees from this region.

The Adnainistration justified its reduction of this ceiling

fran 9,000 to 7,000 this fiscal year on the basis of the

Iran-Iraq truce and movements towards a settlonoit in

Afghanistan. Quite to the contrary, the Iran-Iraq truce has

not resulted in a dimunition of the persecution experienced

ty their minorities, as so grimly demonstrated ty the recent

experience of the Kurds. Although modest in cranparison to

the dimensions of Soviet emigration, we expect the exodus of
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persecuted Middle Eastern minorities to continue. The

regional allocations of new refugee numbers this fiscal year,

as well as the annual ceilings set for the coming fiscal

year, must reflect these sad realities.

As a measure of the Armenian-American community's commitment

to do whatever it can to address this numbers problan in the

Near East Asia region, the member agencies of the Armenian

Refugee Coordinating Committee have recently made a

commitment to sponsor an initial number of 500 refugees, and

perhaps as many as 2,000, through the special, semi-fmded

track established ty the Adninistration this fiscal year.

Again I wish to thank you, Mr. Chairman, for the opportunity

to testify before this Subcommittee, and want you to knew

that the Armenian Assembly of America and the member agencies

of the Armenian Refugee Coordinating Committee stand reac^ to

assist in any w^ that we can. I look forward to answering

any questions you mi^t have, either new or for the record.
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MISSION STATEMENT

ARMENIAN REFUGEE COORDINATING COl-IMITTEE

The Armenian Refugee Coordinating Committee (ARCC) is a

voluntary affiliation of charitable, non-profit
Armenian-American foundations and religious and social
service agencies, which has come together to respond to the

plight of Armenian refugees around the world.

The agencies participating in ARCC contribute to the work of
the Committee in a variety of ways - through commitments of

financial and in-kind resources, through the networking of

their community and social service organizations with refugee
assistance groups and with each other, through cooperative
advocacy at the national and international levels, through
the sharing of informaton and experience.

ARCC strives to establish, through both advocacy and direct
relief activities, a humane and appropriate response to the

plight of the thousands of Armenians who have been forcibly
and involuntarily exiled from their countries of nationality
in the Middle East and are now living in countries of

first asylum, sometimes in very difficult conditions, mainly
in Western Europe and South Asia.

Of greatest concern to ARCC are those Armenian refugees who
are denied legal status and protection in the asylum
countries to which they have fled, particularly those who may
be facing forcible deportation from the asylim country.

ARCC strives to engage and work cooperatively with United
States government agencies. United Nations and other

international agencies, and national and international
non-governmental organizations who are working to establish a

satisfactory resolution to the plight of Armenian refugees.

ARCC seeks to supplement and support the work of these and
other agencies that in some way assist Armenian refugees, and
to bridge the gaps that may exist in the present relief and
resettlement programs that affect Armenian refugees.

ARCC also serves as an informational and public education
resource on issues related to Armenian refugees and

emigration.

Guidelines for the basic function of ARCC are set forth in
the ARCC Protocol.
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Mr. Morrison. Dr. White.

STATEMENT OF DR. JOHN H. WHITE, PRESIDENT, NATIONAL AS-

SOCIATION OF EVANGELICALS, ACCOMPANIED BY SERGE
DUSS, COORDINATOR, SOVIET REFUGEE PROGRAM, WORLD
RELIEF

Dr. V^HiTE. Thank you very much, Mr. Chairman. Since we are

last and since we stand with our Jewish friends in this matter,

may I be forgiven reference to a biblical text, which we are claim-

ing "the last shall be first."

Seriously, Mr. Chairman, I represent the National Association of

Evangelicals and World Relief. The National Association of Evan-

gelicals is the main institutional gathering of the American Evan-

gelicals. It has more than 50,000 members from 78 denominations

including 44 member denominations. We serve a constituency of 15

million people. World Relief is the international humanitarian as-

sistance arm of the National Association of Evangelicals and is en-

gaged in refugee assistance and development projects in more than
30 countries around the world. Since 1979, World Relief has reset-

tled more than 60,000 refugees. The dollar value of private support
from the National Association of Evangelicals/World Relief con-

stituency is conservatively estimated to be $90 million.

Mr. Chairman, my summary remarks of written testimony given
to you will focus on issues surrounding the unprecedented immi-

gration of large numbers of Pentecostals from the Soviet Union, an

entirely new group of refugees and, I might add, an often over-

looked group in the rhetoric and concern on this issue. The decision

of the Soviet Union to increasingly liberalize its emigration policy

during the last 3 years is a human rights and foreign policy victory
for the United States. Successive administrations have pressured
the Soviets to allow its citizens to immigrate, but now as the Soviet

Union has opened its doors this administration has been unable to

respond equitably and adequately to growing numbers of refugees

taking what may be a once in a lifetime opportunity to leave their

oppressive homeland.
Mr. Chairman, in the short time that you have served in the

leadership capacity of this committee you have already demonstrat-
ed your commitment to seek solutions that will address the refugee
emergency before us, and the Evangelical community thanks you,
Mr. Chairman. We now look to your leadership to help resolve ba-

sically three problems. Number one, the status of Christians and
Jewish refugee applicants from the Soviet Union; second, the provi-
sion of adequate refugee numbers in the current fiscal year; and
sufficient funding for the processing in Europe and resettlement in

the United States.

The immigration of Soviet Pentecostals is of special interest and
passionate concern to the American Evangelical Christian commu-
nity. Our advocacy is on behalf of the simple fact that these are
our brothers and sisters and that we have seven member Pentecos-
tal denominations. They have endured generations of harsh perse-
cution because of their religious belief, yet they have passionately
held biblical supported beliefs that have been often opposed and op-

posed by the Soviet Government. Now a way has been provided for
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a small number to experience the freedom and security that our
Nation has provided for more than two centuries to millions of

others that have sought to worship freely without interference and
harassment from government and hostile citizenry alike.

We believe that the suggestion that glasnost has not changed the
condition is, as a matter of fact, wrong. Soviet history has painfully
demonstrated that lulls in government repression are usually fol-

lowed by harsh retribution. Pentecostals have actively sought to

emigrate since 1963 because of unrelenting persecution and dis-

crimination by Soviet authorities because of their strong desires to

conduct their lives in obedience to biblical principles.
And I might add, Mr. Chairman, that at heart Evangelicals, and

especially Pentecostals, are very driven by the idea of educating
their own children according to biblical standards, and, second, the

responsibility to be Evangelists in spreading the good news. Often-
times these principles are in direct conflict to Soviet law, which
has always been hostile to religion. Thus the refusal to register and
submit to the authority of the state and local church affairs has

brought particularly strong retribution against Pentecostals. As a
result Pentecostals and other unregistered Baptists have always
represented a high percentage of those sentenced to prison, mental

hospitals, labor camps, and external exile for religious reasons.

Recent arrivals in Rome have reported an increasing number of

threats by local Soviet officials about the future of immigration.
Pentecostals report that Soviet officials tell them quite openly that
when the political climate changes they can expect persecution to

be more severe than ever. One Soviet official is quoted as saying
that in a short time a new immigration policy for Pentecostals
would be implemented—immigration to Siberia.

Mr. Chairman, I have purposely taken these moments to give the
subcommittee a glimpse of the persecution that Pentecostals have
endured for the last 60 years in the Soviet Union. The vast majori-

ty of the estimated 1.5 million Pentecostals and other Evangelical
Christians in the Soviet Union remain in their homeland and
accept persecution as merely the cost of their decision to live as

Christians. For a small number of others who believe that they no

longer have a place in the Soviet society, seeking refuge in the
West is their only option. With the abundance of evidence that de-

scribes the unending tribulation suffered by Pentecostals, we are

perplexed by the administration's decision to deny refugee status to

some of these people in Rome. There is a serious departure from
the longstanding U.S. practice of considering virtually all Soviet

Jews and Christian minorities to be refugees.
In January this year, World Relief dispatched a 7-member Legal

Task Force to Rome as a response to the denial of the first 170 Pen-
tecostals. The task force found that virtually all denials were the
result of the Immigration and Naturalization Service's misapplica-
tion of the refugee standard as well as a major inconsistency in the

adjudication process. The report of the Legal Task Force provides
vivid examples of these inconsistencies, the most serious of which
is interviews that last only 10 minutes, and it includes 5 minutes
for translation. I would like to leave a copy, which is attached to

my statement, of this report with you today to serve as documenta-
tion for this testimony.
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Mr. Morrison. We will make a copy of that a part of the record.

Dr. White. The most serious contributing factor to inconsistent

adjudication, we believe, is the var5dng levels of knowledge of the

country and the conditions as well as the inadequate training of

the INS officers and the tremendous volume of workload that we
have heard about. Evidence of persecution against Pentecostals and
other religious minorities in the Soviet Union is voluminous and

compelling. Therefore, we urge the administration to return to its

long-held policy that supports the presumption that these groups
have a well-founded fear of persecution.
We do not challenge the concept of individual case-by-case adju-

dication of refugee applicants which is required by law. We ask
that INS as a matter of policy assume a rebuttable presumption—
excuse me for using that phrase

—refugee status for Soviet Pente-

costals and Jews by their ability to show inclusion in either of

these religious or social groups. In this way the applicant is consid-

ered a refugee unless the INS uncovers evidence that would clearly
show otherwise. Mr. Chairman, we sincerely believe that this prob-
lem of refugee status should and can be corrected administratively
rather than through legislation. We look to the Congress to gener-
ate movement within the administration toward the resolution of

this unnecessary difficulty.
Let me mention some additional numbers and funding. We esti-

mate that between 30,000 and 40,000 Pentecostals, including small
numbers of unregistered Baptists, are ready to emigrate from the

Soviet Union should they receive exit visas. The consistent flow of

Pentecostals from the Soviet Union since the beginning of the cur-

rent fiscal year prompts us to project that the need will be for

6,000 admission slots for the remainder of this fiscal year. The bill

introduced by Congressman Howard Berman, H.R. 1605, takes posi-
tive steps to resolve the critical shortage of refugee numbers. It

does not forget other deserving refugee groups around the world,

including Eastern Europe, East Asia, first asylum countries in the

Near East.

While we support the overall funding approach proposed in the

Berman bill, we are uneasy with the linkage of refugee admissions
to specific domestic programs. We cannot endorse the proposition
that resettlement funding such as the matching grant be limited to

any specific ethnic groups.
As the administration and the Congress prepare for emergency

consultations on H.R. 1605, may it serve as a solid working docu-

ment in its effort to address issues of regional numbers and alloca-

tions. We only ask that the legislation provide full funding for the

refugee admissions which it proposes.
Mr. Chairman, the lives of thousands of Pentecostals and Jews

from the Soviet Union have been put on the line with their public-

ly expressed desire to emigrate. More than 1,500 others remain in

limbo in Rome because they have been denied refugee status, even

though friends and even family members have identical circum-
stances and have already departed for the United States with their

refugee visa firmly in hand.
We are confident, Mr. Chairman, that the refugee crisis the

United States faces today will be transformed in the weeks ahead

by your efforts and the collaborative efforts of your colleagues into



269

a victory for human dignity and the freedom of the individual, and
I assure you and your committee, Mr. Chairman, that a group of 15

million Evangelical Christians represented by the National Asso-

ciation of Evangelicals stands ready to support such efforts finan-

cially and in any other way possible.
Thank you, Mr. Chairman.
Mr. Morrison. Thank you very much, Dr. White.

[The prepared statement, with attachments, of Dr. White
follows:]
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Prepared Statement of Dr. John H. White, President, National Association of
EVANGEUCALS, AND MEMBER OF THE BOARD, WORLD ReUEF

Mr. Chairman, Members of the Committee,

I am John H. White, and I am honored for the opportunity to

submit testimony as a representative of the National Association of

Evangelicals and World Relief. The NAE is the main institutional

gathering of American evangelicals and has more than 50,000 member

churches from 78 denominations, including 44 member denominations.

We serve a constituency of 15 million people.

World Relief is the international humanitarian assistance

arm of the NAE, and is is engaged in relief and development projects

in more than 30 countries around the world.

Since 1979, World Relief has resettled more than 60,000

refugees and entrants from Southeast Asia, Eastern Europe, Africa,

the Near East^nd Latin America. The dollar value of private support

from the World Relief/NAE constituency since 1979 is conservatively

estimated to be more than $90 million.

My remarks this morning focus largely on the emigration of

unprecedented numbers of Pentecostals from the Soviet Union and the

emergency situation that has developed in the flow of refugees from

that country. This is not the first refugee emergency that our

nation has faced, and it is certainly not the last. The same

commitment, determination and creative thinking that has generated

positive solutions in years past is sought yet again for increasing

numbers of Pentecostal and Jewish refugees from the Soviet Union.
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Without question, the decision by the Soviet Union to

increasingly liberalize its emigration policy during the last three

years is a human rights and foreign policy victory for the United

States. Successive Administrations have pressured the Soviets to

allow its citizens to emigrate. But now, as the door from the Soviet

Union is beginning to open, the once wide and welcome door of the

United States has already slammed shut on more than 1,500

individuals whom we believe deserve status as refugees. Many

thousands more face personal hardship in Western Europe and in the

Soviet Union because of a lack of refugee numbers and funding for

the U.S. Refugee Program. We reject the oft paraded and worn out

argument that the United States has accepted a majority of refugee

applicants. Majority means nothing to Yury Agapov, a Pentecostal

frpm Chernogorsk, whose father, mother, and brother's family have

been granted refugee status and have already arrived in the United

States. He remains in Rome with his wife and three-year-old daughter

despite a history of persecution almost identical to that of other

members vf his family.

Mr. Chairman, in the short time that you have served in the

leadership capacity of this committee you have already demonstrated

your commitment to seek solutions that will address the refugee

emergency before us. We now look to your leadership to help resolve

basically three problems: the status of evangelical Christian and

Jewish refugee applicants from the Soviet Union; the provision of

adequate refugee numbers in the current fiscal year; and sufficient

funding for processing in Europe, and resettlement in the U.S.
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The emigration of Soviet Pentecostals is of special interest

and passionate concern to the evangelical Christian community in the

United States. Our interest is based on the simple fact that these

are our brothers and sisters in the faith who have endured

generations of harsh persecution because of their religious beliefs.

And now, a way has been provided for a very small number to

experience the freedom and security that our nation has provided for

more than two centuries to millions of others that have sought to

worship freely, without interference and harassment from government

and hostile citizenry alike.

Pentecostals are part of the conservative evangelical wing

of Protestantism, and have been active in the Soviet Union since the

1920s. They have sought to emigrate since 1963 because of

unrelenting persecution and discrimination by Soviet authorities

because of their strong desire to conduct their lives in obedience

to Biblical principles. While all Pentecostals and other Christian

minorities are persecuted, those that refuse to register their

congregations with the state feel a more biting sting from the

government whip. Pentecostals hold that conditions for registration

directly contradict the Bible and their religious beliefs. In order

for Pentecostals to accept legal status through registration, they

must accept a ban on the religious education and participation in

church life of children and youth, and on evangelism, two key tenets

of Pentecostal doctrine. Organized charitable activities and other

auxiliary church organizations are also forbidden. Registration also

requires that each pastoral sermon be submitted for censorship

before it is preached. The name of every member must be on file with

local authorities.
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Currently, more than half of the Pentecostal congregations

in the Soviet Union refuse to comply with the conditions of

registration. It is estimated that Pentecostals number close to

800,000 in the Soviet Union. Such refusal to register has consigned

this denomination to a long history of persecution. As a result,

Pentecostals and other unregistered Baptists have always represented

a high percentage of those sentenced to prison, mental hospitals,

labor camps and internal exile for religious reasons.

In 1974 a Soviet journal, Liudyna i Svit , (The Individual

and the World) published the results of a study it said proved that

Pentecostals were a harmful phenomenon in Soviet society. Research

had shown, the study said, that a majority of all Pentecostal

leaders had at some time been sentenced to prison terms for breaking

Soviet criminal laws. But from another perspective, the article is a

dramatic demonstration of the problems that have confronted

Pentecostals in their struggle to survive in the Soviet Union.

The suggestion that glasnost has brought fundamental

improvements to the situation of Pentecostals and other Christian

minorities in the Soviet Union is erroneous and without any

substantiation. In fact, many Pentecostals believe glasnost is

merely a breathing spell before an even more widespread repression

against religious activity resumes. Soviet history has painfully

demonstrated that lulls in government repression are usually

followed by harsh retribution. The commemoration of 1,000 years of

Christianity in the Soviet Union was celebrated in 1988 and

undoubtedly contributed to minor improvements, such as lifting a ban

on the importation of religious literature. But with the arrival of

a new year, government instigated harassment has returned to the

level of business as usual.
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Religious services continue to be disrupted and participants

are fined. In the Vinnitsa region of the Ukraine fines were resumed

in December of 1988 after a period of a year during which the

authorities had closely monitored unregistered meetings, but had

taken no action. In February, leaders of unregistered congregations

throughout the region were informed that they would now be subject

to prosectuion under a July 1988 decree on meetings, street

processions and demonstrations. The KGB continues to approach

individuals and attempts to bully them into becoming informers

within their congregations.

One of the most frequently applied repressive measures

against Pentecostals is the removal of children from their parents'

homes and the forced separation of families. Children are placed in

state orphanages where they can be shielded, according to Soviet

of f icials,f rom the "pernicious" influence of their parents, and be

raised as atheists.

It is the official and unofficial reprisals against their

children that most distresses Pentecostal parents. Children of

Pentecostals are subjected regularly to insults by their teachers

and taunted by their schoolmates. Occasionally, they are punished or

expelled for professing their religious beliefs. In many cases, the

children are pressed to join communist party youth organizations. If

the parents resist the atheistic indocrination of their children,

they render themselves liable under various statutes in Soviet law

to the deprivation of their parental rights.
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Recent arrivals in Rome have reported an increasing number

of threats by local Soviet officials about the .future of emigration.

Pentecostals report that Soviet officials tell them quite openly

that when the political climate changes they can expect persecution

to be more severe than ever. One Soviet official was quoted as

saying that in a short time a new emigration policy for Pentecostals

would be implemented ... emigration to Siberia.

Over the course of the last 40 years, entire Pentecostal

congregations have migrated to different regions in the Soviet Union

in an effort to escape the daily grind of harassment from both

government authorities and citizens. The Pentecostal community in

Nadhodka is one example. Since migrating to this Pacific coast city

in the late 1950s from the Ukraine, members of this Pentecostal

community have undergone 80 trials. Collectively, they have spent

350 years in Soviet labor camps. Seven people died during

imprisonment. Four others were shot for their religious beliefs.

Children from three families were taken from their parents and

placed in an orphanage. The threat of losing their children is never

far from the minds of Pentecostal parents.

Mr. Chairman, I have purposefully taken the time to give the

Committee a glimpse of the persecution that Pentecostals have been

forced to endure for the last 60 years in the Soviet Union. Most

Pentecostals and other Christian minorities have chosen to remain in

their homeland and accept persecution as merely the cost of their

decision to live as Christians. For a small number of others who

believe they no longer have a place in Soviet society, years of

repression have taken their toll. Their only recourse is to seek

refuge in the West,
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In his appeal to the West, as reported in the July 29, 1979

issue of the Economist , Andrey Kovalenko, a Pentecostal from the

Ukraine, declared: "We Christians want not only to save our own

souls from death, but also those of our children. The Soviet

government allows us neither to live in peace nor to bring up our

children in a Christian way."

With all abundance of evidence that describes the unending

tribulation suffered by Pentecostals for their religious faith we

are perplexed by the Administration's decision to deny refugee

status to some of these people in Rome. This is a serious departure

from the longstanding U.S. practice of considering virtually all

Soviet Jews and Christian minorities to be refugees. The denials of

Pentecostals have taken its physical and emotional toll on the lives

of these individuals who view their departure to the free West as,

quite simply, a miracle. The symbol of freedom that the United

States represents to all enslaved peoples stands to absorb serious

damage from the Soviet propoganda machine if refugees continue to be

denied admission to the U.S.

In January of this year. World Relief dispatched a 7-member

legal task force to Rome as a response to the denial of the first

170 Pentecostals. It was led by law professor Lynn Buzzard, who in

1982 and 1983 negotiated for the release of the "Siberian Seven"

from the Soviet Union after they had spent almost five years in the

basement of the U.S. embassy in Moscow while patiently waiting to

emigrate. The task force found that virtually all denials were the

result of the Immigration and Naturalization's Service's
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misapplication of the refugee standard as well as major

inconsistencies in the adjudication process. The report of the legal

task force provides vivid examples of these inconsistencies, the

most serious of which is interviews that last only 10 minutes, and

that includes five minutes for translation. I would like to leave a

copy of this report with you today to serve as supporting

documentation to my testimony.

The most serious contributing factor to inconsistent

adjudications is the varying levels of knowledge of country

conditions and inadequate training of INS officers, as well as a

tremendous volume of workload.

While we have criticized the INS for its shortcomings, I

want to take this opportunity to commend the INS for acting upon our

suggestion in February that they invite Michael Rowe of England, the

West's foremost expert on Pentecostals in the Eastern Bloc, to Rome

to brief the' staff there on the history of Pentecostals in the

Soviet Union and their motivation for emigration. Efforts have also

been undertaken by INS to provide additional training for its staff

in Rome. As a result, the INS has decided to review all remaining

118 denied Pentecostal cases. We look forward to hearing positive

news for all 118 individuals.

Evidence of persecution against Pentecostals and other

religious minorities in the Soviet Union is voluminous and

compelling, and as such, support a presumption that they have a well

founded fear of persecution. We do not challenge the concept of

individual case-by-case adjudication of refugee applicants, which is"
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required by law. We ask that the INS, as a matter of policy, assume

a rebuttable presumption of refugee status for Soviet Pentecostals

and Jews by their ability to show inclusion in either of these

religous or social groups. In this way, the applicant is considered

a refugee unless the INS uncovers evidence that clearly would show

otherwise,

Mr. Chairman, we sincerely believe that this problem of

refugee status should and can be corrected administratively rather

than through legislation. We have made several efforts to work

through appropriate channels in the Administration to resolve this

problem but have met with limited success. We look to the Congress

to generate the necessary adminstrative movement toward resolution

of this inequity.

Additional Numbers and Funding

Because of the unprecedented nature of Pentecostal

emigration in 1988, we are struggling to determine an accurate count

of the numbers that desire to exit the Soviet Union. We estimate

that between 30,000 and 40,000 Pentecostals, including small numbers

of unregistered Baptists, are ready to emigrate from the Soviet

Union should they receive exit visas. According to a 1979 report of

the Commission on Security and Cooperation in Europe, 10,000

Pentecostals had already publicly declared their intention to

emigrate. (Let me add, parenthetically, that the names of a number

of those denied refugee status appear on this list of 10,000 names.)

That number has increased significantly, according to reports from g

Pentecostal leaders inside the Soviet Union and in the U.S.
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About 3,000 Pentecostals will have arrived in the United

States by the end of the second quarter. The consistent flow of

Pentecostals from the Soviet Union since the beginning of the

current fiscal year prompts us to project the need for an additional

6,000 admission slots for the remainder of the fiscal year.

The bill introduced by Congressman Howard Herman, HR 1605,

does not forget other deserving refugee groups around the world,

including Eastern Europe, East Asian first asylum countries, the

Near East. We also applaud the provision of his bill that restores

visas reallocated from the Orderly Departure Program in Vietnam to

Soviet refugees last December. The decision by the Administration

was regrettable, however well meaning, for we should never take the

risk of aiding one refugee group at the expense of another.

I must, however, point out what we believe to be a flaw in the bill.

I refer to the provision that designates the transfer of funds to

the matching grant program. While we recongize the success of the

matching grant program, we do not believe overseas admissions

numbers should be linked with a domestic program.

As the Administration and the Congress prepare for emergency

consultations, HR 1605 serves as a solid working document in its

effort to address issues of regional numbers and allocations and its

well-thought out strategy to fund these additional numbers.
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Summary

Mr. Chairman, the lives of thousands of Pentecostals and

Jews from the Soviet Union have been put on the line with their

publicly expressed desire to emigrate. More than 1,500 others remain

in limbo in Rome because they have been denied refugee status

eventhough friends, and even family members from identical

circumstances, have already departed for the United States, a

refugee visa firmly in hand.

The challenge of responding to the emergency of Soviet

refugees yet again provides the United States with an opportunity to

demonstrate its commitment to the oppressed and persecuted. Yet

again, the United States is being called upon to open its doors a

little wider, in this case for Pentecostals whose struggle to

emigrate has been callously disregarded for almost thirty years.

We are confident, Mr. Chairman, that the refugee crisis the

United States faces today will be transformed in the weeks ahead, by

your efforts and the collaborative efforts of your colleagues, into

a victory for human dignity and the freedom of the individual.

Thank you, Mr. Chairman, for the opportunity to address this

hearing. I would be glad to answer any questions or respond to any

observations you or other members of the Committee may wish to

offer .

April 6, 1989
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REPORT OF THE SOVIET REFUGEE LEGAL TASK FORCE

I. INTRODUCTION

A. Focus

The task force's preparatory work in the U.S. was guided by two

major concerns of World Relief and other voluntary organizations
engaged in the resettlement of Soviet Pentecostal refugees:

1. a concern for the situation of those who had been denied refugee
status and what legal remedies might exist, such as humanitarian
parole, and

2. a concern for the larger context of Soviet emigres who are

coming out of the USSR in increasing numbers, and the policy
and practice of the Immigration and Naturalization Service in

determining refugee status.

B. INS Denials

The INS practice of refusing some emigres refugee status reflects a

significant departure from prior practice in which such refugees were
given near automatic and presumptive refugee status. (See Attorney
General Meese's letter to National Security Council Director Colin
Powell.) The shift reflects a variety of concerns which may be a part
of INS thinking. Some suggest financial constraints of a budget
tightening process combined with an expanding wave of Soviet
emigration. Others suggest the admission of substantial numbers of
Armenians who might not have really qualified for refugee status
triggered a more careful review. Still others suggest a new Soviet
detente is responsible. Whatever the reasons, for the first time Soviet
Jews and Pentecostals are being denied refugee status by the U.S.
Government. Percentages of denials vary from week to week, but seem to
be averaging around 10 percent.

Extensive discussions were held with Serge Duss, World Relief
Soviet Refugee Project Coordinator, and Kent Hill, an expert on

persecuted Christians in the Soviet Union, and others regarding both
the legal and political approaches, and especially in regard to a

viable approach to the legal components.

II. TASK FORCE CONCEPT AND PLAN

A. The general concept was to develop a team of lawyers and law
students who would be prepared to invest an intensive week in Rome
reviewing the status of the denied Soviet Pentecostals, as well as

assessing the basic situation of INS practice in granting refugee
status to Soviet emigres. The team would focus on three tasks:

1. filing motions for reconsideration where the facts warranted
such

2. review other legal options should motions for reconsideration
be denied, or the denial process continue in an unjustifiable
manner,

3. develop recommendations for short- and long-term legal
responses to INS policy.
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In addition, the plan called for one or more persons who would be
available for longer term presence in Rome to implement plans
established by the initial group, and to assist future emigres and
denials.

B. Task Force Preparation

The task force participated in briefing sessions at Campbell
University School of Law, reviewed legal materials supplied by various
refugee organizations, and consulted directly with WCC Rome Office
Director Pam Hutchings. The task force was also briefed in New York by
Bill Sage, of Church World Service, and Michael Gendel of the Hebrew
Immigrant Aid Society (HIAS) , and Serge Duss.

The scope of the briefings was to provide the task force with an
overview of current INS policy and practice, the specific situation of
Pentecostals refugees in Rome, the special problem of the denieds, and
similar efforts on behalf of Soviet refugees by HIAS. The task force
was also briefed in Rome by Pam Hutchings, World Council of Churches
Country Director. She provided full support in terms of briefing,
files, logistics and office support.

III. IMPLEMENTING THE TASK FORCE PLAN

A. Assessing the Context of Denials

The first priority of the task force was to interview a sufficient
cross-section of both accepted and denied refugee applicants so that

any patterns or bases for acceptance or rejection could be discerned.
To that end, the task force interviewed an initial pool of refugees
focusing primarily on their interviews and INS applications (1-590).

B. Interviewing Denieds

After reviewing the general patterns of interviews and

applications, a form was created for use in interviewing all
Pentecostals denied refugee status. Each case was then assigned to an

interviewing team, and specific responsibility for the case and appeal
assigned to a student.

The team then interviewed approximately 25 applicant family units

representing nearly 100 persons. The interviews were conducted by two
or three team members per interview, and lasted about two hours. Most
interviews involved only the designated family representative. However,
in many instances spouses or other family members were present as well.

The purpose of these interviews was to develop the specific
experiences and incidents of persecution and discrimination of the

applicant which would justify refugee status. Considerable attention
was also given to the information which came out in the INS interview.
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so that the motion for reconsideration could properly focus on

clarifying misperceptions and providing additional data. Team
interviewers took extensive notes during the interviews. These notes
have been maintained with the task force files.

C. Discussions with the INS Off icer-in-Charge and Observing His
Interviews

The task force met with INS Officer-in-Charge Robert C. Eddy. The
task force reviewed with him its intent to file motions for
reconsideration in each of the Pentecostal denied cases. Prof. Buzzzard
also reviewed with Mr. Eddy the concerns of the task force regarding
both INS procedures and the legal issues related to refugee denials.

Specific patterns of concern and the observations regarding the conduct
and approach of two interviewers in particular were also shared with
the director.

Mr. Eddy also indicated that he would be happy to review any
suggestions we wished to make regarding improvements to page 3 of the

application. This page is not part of the formal 1-590, but was
developed for local use. BIAS has apparently suggested some adaptions
appropriate to their applicants.

The meeting was cordial, but the only commitment from Mr. Eddy was
to personally review the motions and to provide a decision within one
week.

Permission was also given to task force members to observe INS
interviews with refugee applicants. Each team member observed at least
two such interviews of BIAS applicants. Having the opportunity to
observe the actual interview process provided significant insight into
the entire problem with refugee denials. (See list below.)

D. International Catholic Migration Commission (ICMC) Contacts

ICMC has been processing Soviet Pentecostals since Dec. 1, 1988.
WCC suspended registration of new Soviet Pentecostal arrivals in Vienna
as of Nov. 31, but continued to process those that were registered
before that date. WCC maintains responsibility for those cases until
they are resolved.

The task force's responsibility and charge has been exclusively
with WCC denials. All WCC cases have now been processed by INS so there
will be no further denials of WCC cases. Because the problem of
Pentecostal denials will surely continue, it appeared essential to
consult with ICMC regarding our legal efforts.

ICMC Rome Director Umberto Cardin met with the task force and

expressed his concern with processing denials as well as properly
preparing applicants for INS interviews. He indicated an interest in

pursuing possible cooperation with the task force, especially in

response to denials. He noted that ICMC had just received a response to
its first interview, and it was a denial. He specifically requested
copies of our forms used in the interview process.
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E. BIAS Contacts

Through the auspices of Pam Hutchings, a meeting was held with BIAS
Country Director Dr. Merrill Rosenberg. Be provided the task force with
an overview of INS rejections of Jewish emigres, and how BIAS was

responding both legally and politically. BIAS currently has about 500
cases denied. The denial rate is about 10 percent. BIAS expects to see
300 to 400 denials per month. BIAS has now received 13 responses to its
motions for reconsideration, with about a 50 percent split on

approvals. The time for action on such motions has been about two
months. Dr. Rosenberg perceives the problem essentially as financial,
and suspects that the private sector will be forced to provide
substantial funding to address the problem.

IV. LEGAL ACTIONS TAKEN

After completing the interviews and reviewing the files, motions
for reconsideration were prepared for each of the Pentecostal denieds,
with the exception of two special cases which required further
information. One or both of these may be appropriate for humanitarian
parole.

In each family case, a personal statement was prepared for the

applicant to sign. The statement highlighted the individual's personal
and family experiences with persecution and systematic discrimination.
This statement was prepared in English based on the interview, and

signed by the applicant. An additional summary of the case was prepared
by the task force interviewer, and attached to the personal statement.
A cover letter from the task force was appended to each personal
statement and indicated that the applicant wished a reconsideration of
his application.

All applications from members of the church in Nadhodka (in the
Soviet Far East) were placed together with further supporting material
on the church and its history of persecution, and a statement by the

pastor of the church, who had just been granted refugee status. The
entire packet of applications was then put together along with two
cover documents: one, a legal memorandum on the legal framework for

finding of refugee status, and a general cover letter from Prof.
Buzzard noting the packet of motions and generally discussing the
rationale for review of the decisions. A copy of this cover letter is

attached.

The entire packet of motions and supporting documents was delivered
to the Immigration office at the American consulate on Friday, January
20, 1989.
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V. FINDINGS

A. Nature of the Cases

It was the task force's unanimous sense that virtually all the

denied applicants had personal and family experiences which clearly
warranted a grant of refugee status. Without regard to the debates

about presumptive refugee status, or the degree of liberality in

finding a "well-foundled fear of persecution," these cases were "easy."

These denied individuals almost universally had experienced life-long
discrimination because of their religious faith. This persecution

typically extended over three generations — their parents, themselves

and their children. It included harassment of their churches, fines for

participating in unregistered meetings, job discrimination,
restrictions on higher education, pressures on their children to join
communist youth organizations, and officially sanctioned private
harassment at school, on the job and in the community.

It was also apparent, however, that for a variety of reasons noted

below, these "stories" were not brought adequately to the attention of

INS interviewers. Neither did the INS 1-590 form generally provide any

sufficiently particular information which would inform the INS

interviewer.

Only after extensive interviewing of the refugee applicant was the

task force able to elicit the scope of the personal history of

persecution. It seems apparent that refugees do not easily understand

the nature of their own long-term persecution, nor spontaneously reveal

it, especially to strangers who are in an official capacity.

B. The Applicants

Several highly relevant factors about the applicants themselves

became clear in our interviews and assisted significantly in

understanding and evaluating the INS process.

1. Lack of Awareness of the Purposes of INS Interview

First, it is clear these applicants had no understanding at all of

the purposes of the INS interview, or the 1-590 application. Even after

the denials began, no particular effort was made by INS or WCC to

advise them on the nature of the interview, the data which might be

relevant, and the sort of personal information they might share. This,

we believe, was a serious mistake. These applicants believed,

reasonably in the light of prior practices, that interviews were a

formality. They had even been told in some instances by WCC personnel
in Vienna not to expand on the brief statement in 1-590 forms because

it was not necessary.



287

Report of the Soviet Refugee Legal Task Force Page 7

2. Reticence to Reveal Their "Story"

The problems created by the uncertainty of the purposes of the

process are compounded by the refugee's natural reluctance to speak
forcefully and openly about their persecution. They have survived by
exercising caution in revealing such personal data, and crossing an
international border does not change a life-long survival pattern.
Nothing in the interview substance or process would encourage a shift
to a more open style.

3. Failure to Appreciate the Scope of Their Own Persecution

It seems also clear that the experiences of these persons were such
that they were not able in some instances to even recognize what
experiences of persecution might be relevant. Their persecution and
discrimination has been so pervasive that they perceive as nearly
natural what might be highly offensive and a clear sign of persecution
to another.

Only after long questioning did experiences in housing, job and
education become apparent. In many cases, the persecution is so endemic
that it is not personalized at all, but institutionalized.
Pentecostals, for example, were so clearly barred from higher education
in most fields that applications were not even considered. They were
usually not denied a specific application, precisely because they knew
that they need not apply.

/
•

C. The INS Refugee Interviews: Process and Substance

1. Immigration Interview Process

Put in its most succinct form, it is transparent that the chief
process problem is that the INS is in fact not conducting interviews
which have any possibility of eliciting information on which a proper
decision could ever be made.

The interviewing process is inconsistent with the specific
requirements set forth in the INS' own Worldwide Guidelines for
Overseas Refugee Processing (revised 1985), and does not remotely
approach the minimal process necessary to enable a principled decision.
The result, unsurprisingly, is abuse of discretion, arbitrariness,
gross inconsistency and persistent evasion of the legal standards for

refugees.

This is clear both from our interviews with applicants and from

observing the interview process. In terms of length of the interview,
style of the interview, and the substance of the interview, the

interviewing process is irrelevant to any issues of whether a given
applicant has a well-founded fear of persecution. Several of the most

disturbing elements of the process bear noting.
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a. Brevity of the Interviews

The interviews are extremely brief, averaging no more than 10

minutes, including translation time. In such a brief conversation there
is no way in which INS officers, no matter what training or experience
they have, can have a sense of the experiences of persecution of the

applicant. This is in clear violation of INS Guidelines which require a
full exploration of relevant information, suggesting that interviews
may run an hour or longer.

b. Impersonal and "Cold" Style of Interviews

Our observations of the interviews and discussions with the

applicants are consistent in suggesting that the interviewing style is

abrupt, cold, formal, and mechanical. This destroys any potential for a

sense of trust essential to effective communication of the highly
personal information about the applicant's religious life and

persecution. This is in clear contrast to the INS Guidelines which
specifically encourage a warm, personal style with direct communication
with the applicant. In one interview the task force observed, the
interviewer virtually never looked at the applicant. Instead, the
interviewer spent his time shuffling papers, and virtually the entire
conversation was carried on with the translator, which is in clear
violation of specific provisions regarding the role of translators in
the INS Guidelines.

c. Applicant Confusion about the Nature of the Process

Despite the crucial character of this interview in determining
refugee status, it is clear, as we have noted, that the applicants have
little notion of what the process is about. INS Guidelines recognize
the importance of the applicant's understanding of the purposes of
these interviews and require the officer to make sure the applicant
understands this. Yet, in observing the interviews and speaking with
applicants, no such discussion, even rudimentary or formalistic, took

place. The INS interviewer did not reveal to the applicant the specific
focus of the interview, nor did he explain the importance of the
decision that would be made based on information provided during the
interview.

d. Personal Bias

It is also clear that personal bias, either against the refugees
generally or the Soviet Pentecostals in particular, played a

significant role in many of the denials in the task force's caseload.
One interviewer on frequent occasions' belittled the experiences related
by the applicant. Another interviewer's probing of the applicant's
religious knowledge was particularly demeaning. He asked the applicants
to quote Bible verses they had read that day, to name Bible books, to

give the day on which Jesus prayed with his disciples, and similar
questions. Such questions may be relevant in a context where the bona
fides of religious belief are at issue, but hardly here. This was
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especially disturbing because there were no other types of questions
which might have remotely related to the issue of persecution or well-
founded fear of persecution.

e. "Close ended" Nature of Interviews

The interviewing process, as observed and reported, on no occasion
invited the applicant to make any statement in support of his or her
case for refugee status. All the questions were specific and direct. In
some instances, attempts by applicants to present their "story' were
specifically cut off. This is in clear violation of INS Guidelines
which indicate that applicants are to be permitted to give their own
accounts and make statements. The fact that the 1-590 provides almost
no opportunity to spell out any details makes this even more
troublesome. A near universal sense among applicants, whether accepted
or rejected, was that they never really had an opportunity to speak.

We do not minimize the serious problems which have been created for
INS by the increased numbers of individuals seeking refugee status. One
INS officer indicated to the task force that they simply did not have
time to give more than a few minutes to an applicant. To the extent
these problems are created by inadequate resources, the INS ought not
charge its staff to perform a task for which it has not adequately
provided adequate resources. This only confirms the inadequacy of the
entire interviewing process. We consider it a tragedy and travesty —
one which is embarrassing to us as Americans. Indeed, one of the
refugees was surprised to be told that the interviewer was an American.
Another noted he would not have been surprised to have been treated the
way he was by a Soviet official, but had not expected similar treatment
from an American official.

In sum, quite apart from questions about legal standards for well-
founded fears and substantive questions of refugee law, or even the
result in any particular case, the entire refugee process is irrelevant
and counterproductive. It is irrelevant both because it fails to elicit
relevant information, and because denials seem unrelated to the
information which is provided.

In reviewing the INS' own Guidelines for conducting interviews, it
is clear that they are violated in almost every respect. The Guidelines
speak of a serious inquiry into the persecution claims of the
applicant, assuring the applicant an opportunity to state their "case",
explaining to the applicant the purposes of the interview, creating a

friendly atmosphere with direct communication. In fact, none of these
happened in the interviews we observed and which were related to us by
applicants are at all typical.

2. INS' Application of the Substantive Standards

Based on the task force's interviews, personal observations and
reports of others, it also appears clear that the individual decisions
of INS are frequently arbitrary and based on inadequate factual basis
and/or improper legal standards. Several aspects bear noting.



290

Report of the Soviet Refugee Legal Task Force Page 10

a. Arbitrariness in Application of Standards

Arbitrariness is evident in the extent to which rejection rates
vary widely among different interviewers, as well as in reviewing the
decisions and conunents in individual decisions. Members of the same
church and family whose experiences are essentially identical received
different decisions, even where there was no apparent difference in

objective data presented to INS in the 1-590 and interview. In one
particularly striking example, nine members of a church were denied
status on one day by one INS officer, while other officers granted
refugee status to virtually all other members of a church which had a

long history of persecution.

b. INS Confusion about the Legal Standard for Refugee Status

The wrestlings and responses of INS officers also reveal an

inadequate appreciation for the legal standard for "refugee." This is
true in several key respects.

Failu re to Recognize "Well-founded Fear" is a Basis Independent of
Actual Persecution

Interviewers often expressly discounted events more than two years
old. One interviewer frequently told an applicant such experiences were
not relevant. Most interviewers seemed to fail to recognize that an

applicant may establish either persecution or well-foUnded fear of

persecution, the latter not necessarily requiring personal experiences.
INS' own Guidelines specifically acknowledge such, but interviewers do
not apparently apply such a standard. Some seemed clearly to focus on
recent acts of rather dramatic persecution such as imprisonment,
confinement to a mental hospital or beatings.

Failure to Give P roper We ight to Context

INS officers seemed also to have little appreciation for some basic
factual contexts which must be understood to properly apply the legal
standard. Two in particular stand out.

First, they fail to recognize, or at least factor in appropriately,
the reality that the persecution in a modern totalitarian state is

rarely of the type that includes overt beatings and imprisonment,
specific examples which INS officers appear to be looking for. The
discrimination is more subtle, though more pervasive. It infects the
entire culture. Its manifestations must be weighed cumulatively. Again,
INS Guidelines and court decisions clearly recognize that persecution
may be found in such cumulative practices even when no single
experience might rise to the level of persecution, but this standard is
not applied.
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Secondly, the factual context of Soviet Pentecostals seems largely
ignored. The interviewers have apparently little appreciation for the

well-founded fear that virtually any Pentecostal has experienced over
the last generation or more. While there is no necessary presumption of

well-founded fear, INS Guidelines recognize that the context of a

country, and the experiences of specific groups who have suffered

persecution must be considered, and that in such contexts, individual

showings of personal persecution may not be necessary.

Failure to Recognize that Pervasive Pa t terns of Discrimination May
Cumulat ively Amount to Persecution

The questioning patterns, and responses of interviewers to

applicant comments, reveal a tendency to discount the significance of

life-long patterns of broadly-based discrimination which have

effectively denied the applicant basic civil and political rights. That
such pervasive denials may rise to the level of "persecution" for

purposes of qualifying for refugee status is well established in lav;

and set forth clearly in INS Guidelines. That policy is, however, not

implemented by INS interviewers in their decisions. In specific
instances they rejected any testimony on such life-long patterns,
insisting they only wanted to hear personal experiences of rather overt
and direct persecution.

VI. RECOMMENDATIONS FOR FOLLOWUP

We note here in summary form some of our preliminary
recommendations for action based on our experiences and findings.
These, by their nature, are exploratory and we would urge that any
consideration of them involve a broad coalition of interested parties
and expertise. We do note initially some immediate followup that is

already planned and within the task force's initial charge.

A. Followup on Motions for Reconsideration Filed Jan. 20, 1989

The task force will monitor the response of the INS to each of the
motions filed. In the case of any denial, a decision will have to be

made whether to file a further similar motion, recommend the applicant
pursue parole, or seek refuge in another country.

Should substantial numbers of motions be denied, the task force
will consult with World Relief and other interested parties on the

possibility of further legal action. Such action would presumably focus

on the failure of INS to apply its own Guidelines regarding refugee
interviews.
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B. Completing Review of Two Remaining Cases

Counsel remaining in Rome will complete interviewing the two

incomplete files and take appropriate action — either filing a motion
for reconsideration or recommending alternatives, such as humanitarian
parole.

C. ICMC Relationships

It will be crucial for the task force to work with World Relief
(and its three partner Protestant agencies) to develop appropriate
relationships with ICMC. The task force is prepared to assist ICMC,
espcially in the area of filing motions for reconsideration and in

developing long-term legal strategies. Since ICMC will now receive all
denied cases of Pentecostals formerly received by WCC, the task force's
efforts would be severly minimized if a cooperative relationship is not
established.

If a cooperative arrangement were made with ICMC, it would
facilitate a strategy of prompt appeal of all Pentecostal refugee
denials. In time, it would become apparent to INS that any denial would
have to be based on genuine questions regarding refugee status. Such
awareness might produce a more effective process prior to any denial.

Any ongoing presence of legal staff in Rome will also depend on the

scope of relationships with ICMC. Such an ongoing presence might be

appropriate in processing denied appeals and in advising applicants,
but would seem quite unnecessary if WCC is the only related party.

D. Political Process

The task force findings clearly provide substantial grist for the
political mill. The arbitrariness of INS decisions, and the total
failure to provide anything remotely like an interview ought to be
embarrassing to INS. The task force would be prepared to provide
testimony before appropriate government agencies and officials
regarding our findings. There is an abundance of "war stories" which
could provide emotional dynamite in any public or political process.

It is apparent to us, however, that quite independent of the larger
political questions about funding of refugees and presumptions of

refugee status, there are serious deficiencies in the practice of INS
on the local level. That is, substantial progress can be made by
insisting on consistency and minimal process in refugee decision
making.

The political process might well include attempts not simply to add
funding or raise refugee ceilings, but focus on INS interviews. Some
well-focused congressional hearings might be very strategic.
Legislation might also be helpful, but would need to be carefully
drafted.
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E. Review of Refugee Processing by Volunteer Agency

Though WCC will no longer be processing Soviet Pentecostals, we
still strongly recommend that they and similar agencies review the
counsel they give refugees in regard to completing the 1-590 refugee
application and the INS interview. Even though the interviews seem
minimal and the decisions arbitrary, it would still be appropriate to
assure that applicants understand the purposes of the process and be
prepared to articulate the nature of their persecution and fears
thereof.

We believe that it is also essential that the private agencies
processing refugees accompany the applicant to the INS interview. This
will provide some independent check on the INS process, and assist in
the larger problem in identifying patterns of arbitrariness and abuse
of discretion.

F. Recommended Revisions in the 1-590 Form

It would be our recommendation that the task force, in consultation
with other appropriate parties, review the adequacy of the 1-590 form
and make recommendations for such modifications as would more
effectively elicit the information necessary for INS to discover
whether the applicant qualifies for refugee status. This should
include the basic 590 form and any use of supplementary pages, such as
page three as currently used in Rome.

G. INS Compliance with Interview Guidelines

The INS Guidelines establish effective procedures for the conduct
of interviews. Efforts should be made to insist that the INS overseas
offices apply these Guidelines. To the extent that top officials at the
Justice Department and INS are unaware of the discrepancy between INS
Guidelines and INS practice, this ought to be brought immediately to
their attention.

Any concerted effort to focus on INS process deficiencies,
arbitrariness and bias might well include a longer overview of INS
practice for the past decade involving sociological studies, surveys
and scholarly literature.

H. Awareness of the Proper Legal Standard for Refugee

Since our interviews and observation revealed disturbing
misperceptions of the legal standard for refugee status, it is apparent
that advocacy groups must monitor carefully both individual decisions
and patterns of refugee admissions. In particular, efforts should be
undertaken to assure that INS officers have adequate training in not
only the language of the standard, but its practical application.
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In particular, INS officials need intense education in the

following areas:
* nature of persecution in a modern totalitarian state;
* historical experiences of particular refugee groups whose members

are currently seeking asylum;
* definition of persecution;
* definition and separate category of "well-founded fear" of

persecution; and
* Supreme Court decisions involving refugee issues.

Prof. Lynn Buzzard
Rome, Italy
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The intemaljonal

assistance ann of the

NationaJ Assodadon
of Evangelicals, USA

WorldReUefiiJerry Ballard, executive director HKi February 17, 1989

Dear Colleague,

World Relief is pleased to release the Report of the Soviet
Refugee Legal Task Force. The report focuses on the U.S.

Immigration and Naturalization Service's adjudication process for

persecuted Christians from the Soviet Union who have been denied
admission to the U.S. as refugees.

World Relief is the international humanitarian assistance
arm of the National Association of Evangelicals. The NAE is an

association of more than 40 Protestant denominations representing
some 50,000 congregations in the U.S.

The Soviet Refugee Program was established by World Relief
in January to serve as the coordinating unit for the NAE's

response to the emergency needs of these refugees in Western
Europe and their resettlement in the U.S. World Relief also works
in close partnership with refugee relief and resettlement
organizations representing other Protestant constituencies in the

U.S.

The report identifies fundamental problems of process and
substance in the INS interviewing procedure in Rome, including
disregard of its own Worldwide Guidelines for Overseas Refugee
Processing. The task force also found that INS staff lacked a

basic understanding of the specific patterns of persecution
suffered by Pentecostals and other Christian minorities in the
Soviet Union.

Problems in the INS adjudication process are being
exacerbated. World Relief believes, by the continued heavy flow of

emigrating Soviets.

As of this date, more than 150 Soviet Christians have been
denied refugee status. Forty seven individuals have had their
denials reversed by the INS upon appeal. Denials were upheld for
44 others.

World Relief is working with the Department of Justice in an

effort to resolve these denied cases in an equitible fashion, as
well as to end the denial of future bona fide Soviet Christian
refugee applicants. We trust that the findings of this report, as
well as a review of the issues raised, will serve as a catalyst in
the resumption of a fair application of U.S. refugee law.

Do not hesitate to contact us for further information about
this report or for up-to-date information on the emigration of
Christians from the Soviet Union.

Sincerely,

usAMinistries Donald N. Hammond
POBoxwuc Director, U. S. Resettlement
Nyack, New York 10900

Phone: 91»-268^1i5
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January 20, 1989

Mr. Robert Eddy, District Director
Immigration and Naturalization Service
Rome, Italy

Dear Mr. Eddy,

We appreciated very much the opportunity to speak with you
concerning our desire to assist a significant number of
Soviet Pentecostals who have been denied refugee status in
recent interviews with INS officers in Rome. We were
especially encouraged by your willingness to give personal
attention to these appeals and process them within a week.
This is most encouraging not only to our legal staff, but to
the applicants.

After reviewing these cases including the Form 1-590
application, the applicants' reports on their interview,
other documents and witnesses and conducting extensive
interviews with the applicants, we are persuaded that with
only one or two exceptions these are "easy" cases. Without
applying any presumptions of persecution, and without regard
to whether one applies the "well-founded fear of persecution"
in a liberal or more restrictive manner, these applicants
clearly meet the test.
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Several observations and patterns became clear in our
interviews with applicants that may be helpful to you in

reviewing these cases. Most of these we shared with you in
our discussions so I will only summarize them here. We note
them not to be critical of INS. We are fully aware of the
difficult problems of line drawing in refugee cases, and the
exacerbation of these problems by the enormous expansion of
the number of refugees coming out of the Soviet Union. We
are confident INS is making every effort to respond
appropriately, and our hope is that our observations will
assist in that commitment.
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1 . The denials seem to reflect no apparent pattern • Some

cases where a denial would have seemed arguably valid were

approved with apparent little inquiry. Others with long
patterns of persecution were denied. Persons in the same
church community and even in the same family group were
treated disparately with no apparent reason, except that the
interview was by a different case officer. While individual
case by case approaches inevitably lead to dif ferention , here
the distinctions seem unrelated to any articulable standard.
This has greatly confused the applicant community.
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interviews .

Her reported remarks were also often inappropriate as when
she suggested that the pentecostals children might also be

persecuted for their beliefs in the U.S., or that an
applicant was lucky they had a house in Russia and that they
might become street people without a home in America, and
when one applicant was told that his story about the official
complicity in his mothers death was "irrelevant."

The other case officer (apparently a TDY) on a number of
occasions asked no questions relative to well founded fear
but instead asked religious questions which were insulting to
these religious believers. He asked them to quote what they
read in the Bible that day, to name certain bible books, and
to give the day on which Jesus prayed with his disciples, or
to sing religious songs. These questions, under the
circumstances, were irrelevant and demeaning.

^ . Too often it appears the interviewers were applying too
restrictive a view of well founded fear . As noted, we
believe virtually all these applicants will qualify
regardless of the interpretation given to "well founded
fear." We are concerned, however, that questions tended to
reveal that interviewers were requiring applicants to

produce very recent incidents of physical persecution or
arrests. While such incidents are, of course, very
persuasive evidence, it is clear that a well founded fear
doesn't require either very recent incidents or particularly
striking personal incidents. Where there is objective
evidence of the treatment of the family, group or church and
a life long pattern the cumulative effect of which is to
substantially prejudice their opportunities in work, housing
and religious practice, that is sufficient. The recognition
of the experiences of these churches as groups seems
especially significant in establishing a well founded fear.
Certainly Pentecostals as a group are "widely accepted as
having suffered persecution" and thus individualized
incidents are less crucial. See Guidelines p. 28. These
people almost invariably have such stories but the brevity of
the interview and at times the too narrow focus of the
questions denied them the opportunity to set out these
patterns .

While of course mere membership is insufficient in and of
itself, the Guidelines a/id cases co.ncur that under "special
circumstances" of persecution of a group, such membership may
create "sufficient ground" for a well-founded fear of
persecution (Guidelines p. 13).

5 . Church patterns seem central in at least one batch of
applicants . In the case of many pentecostal applicants in
the last month, they came from on church at Nadhokha. This
church had a long pattern of government harassment because it
refused to register, and in fact a split had occurred in the
congregation over the issue. Several pastors and leaders of
that church have already emigrated, and the most recent
pastor. Rev. Enne, was granted refugee status and left for
the U.S.

1;^Jis
week. He left a personal statement regarding

each of the members of his church who are currently
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applicants. We also note recent news out of that city which
indicates that the city council had adopted a plan to seek to

compel registration of churches through concerted against
against the children of unregistered believers. The plan is

titled, Measures to Prevent Religious Activities by 1 990 .

Keston College, Kent, England, has obtained copies of this

government document.

Again, we appreciate your readiness to review these

applications based on the new information provided with the
motions for reconsideration. In addition to the formal
motion and attached personal statement for each family-head
applicant, we have appended to this cover letter a summary
of each case. This summary includes some additional
information regarding other church and family members who
have been approved for immigration, other specific
information in support of their application and a summary of

their personal statement.

We are confident these facts provide the basis for a grant of

refugee status under any permissible standard, but

especially in the context of the long standing of practices
towards Soviet refugees and the commitment of the justice
department toward a "generous" application of the definition
of refugee. (See,letter of U.S. Attorney General Edwin Meese
to Presidential Assistant Colin Powell noting that in the

process of establishing uniform procedures for assessing
Soviet emigirigs, that "all immigration officials . . . will be

as generous as possible in their application of the refugee
definition. ")

Sincerely ,

Professor Lynn Buzzard
Chairman,
Soviet Refugee Legal Task Force
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Mr. Morrison. I want to thank this panel for its extraordinary
patience in being here all day. I hope that the intensity of the work
of the subcommittee with respect to the issues made your wait
worthwhile. But it was a substantial one, and I very much appreci-
ate your testimony.

I really don't have a lot of questions, but I do have a couple of

questions of Mr. Vartian. As with all of the members of this panel,
I found substantial agreement with your testimony, and that ap-

plies to your testimony, Mr. Vartian; in particular, the concern
about the application of appropriate standards to Armenians in

Turkey and other parts of the Middle East, and I think that that is

a matter that deserves heightened attention in the proceedings of
this subcommittee.
But I was troubled, I might say, by your endorsement of the ad-

ministration's proposal with respect to a special nonreference, non-

immigrant category determined purely on political interest, and I

want to ask you: If 30,000 more individuals are to be admitted to

the United States in any given year above a refugee ceiling and a
legal immigration ceiling, why would these 30,000 be better given
to this at the moment undefined group, but obviously at the
moment targeted to people from the Soviet Union of one sort or an-

other, rather than to increase the refugee ceiling? Because, as your
testimony about Eastern Europe suggested, there are eligible refu-

gees who are not coming in because of numbers, and I think that is

true in Southeast Asia as well—and it would be true in Africa or
Central America if we went out there to any degree and looked—or
to expand legal immigration in some fashion to deal with some of
the huge backlogs that are there.

Why is the administration's proposal for this 30,000 more appro-
priate than using those numbers, if we are willing to do them, in

one of those other categories?
Mr. Vartian. Well, I think that if the administration policy of

adjudicating refugee status continues as it has in the past few
months there are going to be substantial numbers of people who
cannot get in under that status. Now, if you are offering as an al-

ternative increased numbers in immigration status, that would
take care of these people so rejected.
The support for this initiative stems from the knowledge that—

well, the assumption that the administration and its current way
of adjudicating refugees will result in significant numbers rejected
who need an alternative.
Mr. Morrison. What you are really saying is these people

—you
support this if this is the way to take people who are really refu-

gees but aren't being adjudicated as refugees and taking them in.

Is that what you are saying?
Mr. Vartian. No. I am saying that it is a way to move people to

the United States who this country believes warrants that consid-
eration but do not qualify as refugees.
Mr. Morrison. No, I understand.
Mr. Vartian. An alternative that exists in the parole status, in

the first example, which doesn't provide them any change of be-

coming citizen, it is an alternative to that.

Mr. Morrison. We are in complete agreement that the parole
status is not useful. What I am trying to get at is the question of.
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assuming that the right judgment—and I think there is a lot of

question of the quality of the judgment. You have reflected that in

your testimony with respect to a large number of groups.
Mr. Vartian. Yes.
Mr. Morrison. The quality of the judgment is in question. It

seems to me that we have an obligation to try to get that quality to

match the statutory language. If it does, we are going to need more
refugee numbers, because more people are going to be qualified
and we are going to easily use up those 30,000, I would say, if we
actually applied the law correctly with respect to the individuals.

Would you still, if that were done and then there were some who
were denied because they were not refugees and they couldn't get
in on legal immigration, suggest that the United States should
have some category that the President picks out certain people to

be benefited?
Mr. Vartian. Well, it sounds quite arbitrary the way you are de-

scribing it.

Mr. Morrison. It was intended.
Mr. Vartian. And I know that. The support for a concept like

that is not to support arbitrary decisionmaking, but to provide an
alternative to this Government to bring people in who it feels

ought to be in this country in some fashion in whatever category
they so choose. It is a replacement for the parole authority. If you
are asking if there ought not to be any alternative other than im-

migration or refugee, I think there ought to be some alternative.

This is the one that is offered at the moment, and it is superior to

the parole authority at least.

Mr. Morrison. Well, I appreciate that. I think that is a very
good point, and I would ask you and any other member of the

panel or anyone else listening to give some thought to defining
that more carefully than the administration has. Because I don't

think it is unfair when I say they have proposed unfettered discre-

tion. They do have to consult with the Congress, but at the end of

the day the President picks and he can pick for any reason or no

reason, and that doesn't sound to me like good immigration policy.
I want to thank the panel very much for your testimony.
I did want, Mr. Vartian, to ask you one other question. Do you

have an objection to the concept that has been repeated by both of

these panels with respect to, whether we call it rebuttable pre-

sumption or we call it some notion that groups who the facts sug-

gest are discriminated against by virtue of the membership in the

group would be presumed or make a prima facie case by claiming

membership in that group and claiming persecution and that the

burden in some fashion would shift to the Government to develop
reasons why they should be denied? Do you support that approach
with respect to Jews and Pentecostals in the Soviet Union?
Mr. Vartian. Certainly as defined by the UNHCR, which is

probably a safer alternative than the concept that you have taken

apart because it has two interpretations.
Mr. Morrison. Right.
Mr. Vartian. I think the UNHCR process provides for that and

we support that.
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Mr. Morrison. Very good. Thank you very much. Really appreci-
ate your patience, and I hope to see you all again. Thank you.
The hearing is adjourned.
[Whereupon, at 3:55 p.m., the subcommittee adjourned, to recon-

vene subject to the call of the Chair.]
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I. THE CRISIS IN LADISPOLI IN THE CONTEXT OF UNITED STATES
IMMIGRATION LAW

A. Sununary of the crisis in Ladispoli

Ever Since Leonid Brezhnev yielded to international

pressure for family reunification and decided that Soviet Jews

receiving invitations (or "vyzov" )
from relatives in Israel

might be permitted to emigrate from the Soviet Union using

Israeli visas, an "underground railroad" of sorts has existed.

Winding through eastern Europe, with stops in Vienna and Rome,

this railroad has brought 293,690 Jews dut into fcaedom — be it

in Israel or the West, principally the United States, Canada and

Australia — in the 20 years since 1968.

It was never an easy task, either for the private and

governmental agencies charged with assisting the Soviet Jews, or

for the migrants themselves. Yet, somehow or other, both

because of the commitment of the United States government and

private agencies in the West to assist the emigrants and because

of the sheer will and determination of the emigrants themselves,

the process remained remarkably free of major difficulties.

Each emigrant was met in Vienna by representatives of the Hebrew

Immigrant Aid Society (HIAS) and interviewed for the purpose of

determining the emigrant's preferred destination. When the

emigrant indicated a desire to live in the United States,

transportation to Rome -- situs of the Immigration and
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Naturalization Service (INS) facilities £cr processing requests

for refugee status -- was arranged.

Once in Rome, the emigrant was interviewed by HIAS so

that an application for refugee status could be prepared and

filed on behalf of the emigrant by HIAS. Within a short period

of time, typically a couple of weeks, the application was

considered by INS, and in the overwhelming number of cases,

refugee status was granted.

Essential to this process was the fact that there

existed a "presumption" that any Soviet Jew who was able to flee

the Soviet Union necessarily and automatically qualified as a

"refugee," or a person fleeing persecution, under U.S.

immigration laws. This presumption was never open to challenge.

Nor could it be. The profoundly anti-Semitic nature of Soviet-

society was well-known and well -documented in the West and was

certainly one of the reasons that there was always a significant

eunount of activism among western Jews in support of free

emigration for Soviet Jews. The thousands of Soviet Jews who

applied to emigrate were stripped of their jobs and homes,

considered "traitors" to the Soviet nation, and were

effectively ostracized from Soviet society. It was under these

conditions that Soviet Jews had to wait until Soviet authorities

decided, on an arbitrary basis, whether or not to issue them

exit visas.

-2-
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In 1986, only 914 Soviet Jews were allowed to

emigrate — a staggering decrease from the 51,320 Jews who left

in 1979. But by 1987, the number had risen to 8,155 Jews, and

1988 saw 19,343 emigrations of Soviet Jews who had waited for

the opportunity to leave.

This long-sought increase in the number of Jews

permitted to leave the Soviet Union did not escape the attention

of the United States government. In the autumn of 1988, at the

urging of the Department of State, the Department of Justice,

within whose umbrella the INS is included, adopted a policy

known as "uniform application" or uniform enforcement." The

effect of this new policy was to eliminate the preexisting and

historical presumption that any Soviet Jew who managed to gain

exit from the Soviet Union was a "refugee," for U.S. immigration

purposes, by reason of the unrelenting persecution of Jews in

the Soviet Union. In place of the presumption, a "case-by-case"

evaluation policy was posited. In other words, where an

individual Soviet Jew had previously been assumed to have been

persecuted in the Soviet Union, INS officials were now directed

to require that the applicant prove the existence of

persecution. The "phase-in" period began in August, 1988 and by

October 1, 1988, all IN$ offices were required to be in

compliance.

Whatever may have been the motivation for the policy

change, the Justice Department directive went into effect just
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as the numbers of Soviet Jewish emigrants began to climb during

the fourth quarter of 1988. Where the granting of refugee

status to a Soviet Jew had been a foregone conclusion prior to

this time, the INS began rejecting significant numbers of

applicants. Emigrants who had expected to be approved were

suddenly being given the shocking news that their applications

for refugee status had been denied. Even more disturbing was

the fact that, by reason of arguably inconsistent adjudications

by the INS, families who had arrived in Rome together were being

divided; that is, some family members were being granted refugee

status while others were being denied refugee status.

As of January 1, 1989, at least 278 Soviet Jews had

been denied refugee status. HIAS undertook the massive task of

filing motions to reconsider and/or reopen the refusal cases.

At the same time, the issue of so-called "parole status" became

significant. Attorney General Thornburgh announced that persons

who had been denied refugee status because of the new "uniform

application" policy, principally Soviet Jews, would be entitled

to enter the United States notwithstanding the denial of refugee

status, as "parolees." However, each would-be parolee would

have to secure an "affidavit of support" from an American

resident who would thereby pledge his assets in support of the

emigrant as a guarantee that the parolee would not become a

public charge. Moreover, persons entering the United States as

parolees would enter as a matter of executive "grace," subject

to withdrawal at any time, and would not be entitled to any
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governmental aid or subsidies. They thus would be denied access

to the broad network of refugee support services, including

English classes and vocational training and assistance.

For the overwhelming number of Soviet Jewish emigres,

the parole option is no option at all. Most of them lack family

or close friends in the United States whose own financial

situations would permit the execution of an affidavit of

support. Moreover, the parole option offers no opportunity for

the parolee to apply for citizenship in this country, leaving

the parolee stateless. Both HIAS and the many constituents of

the organized Jewish communities in the West are unconvinced of

the appropriateness of the parole entry program, particularly

when the relatives from whom the would-be parolee is being urged

to obtain affidavits of support are themselves very recently

arrived refugees who, more often than not, are still receiving

aid under any of a number of refugee programs.

The result of the Justice Department's dramatic change

in policy toward Soviet Jewish emigres is the crisis in

Ladispoli. There is now a semi-permanent population of Soviet

Jews residing for an indefinite period of time in Ladispoli,

Santa Marinella and Ostia, all little seaside communities

outside of Rome. They survive on a day to day basis in a tragic

kind of enforced poverty: by reason of their status in Italy as

transmigrants, they are not entitled to work and therefore must

rely on the subsidies paid by the Joint Distribution Committee
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for all of their needs. Most of them left the Soviet Union with

very little in the way of material possessions; none ever

expected to take up anything resembling permanent residence in

what has become a Jewish ghetto far away from their ancestral

homes .

As of this time, it is estimated that there are 1000

Soviet Jews in limbo in Ladispoli. The overwhelming majority of

them have been refused refugee status on their initial INS

applications. A smaller number have been refused refugee status

on their initial application as well as on the motions for

reopening or reconsideration filed by HIAS. It is a community

of men and women and children who believe that they have been

misled by the American government into believing that they would

be welcomed by the United States just as men and women fleeing

from repressive regimes have always been welcomed, that they

would be offered some opportunity to make a new life for

themselves and their children and grandchildren just as our

grandparents were welcomed and protected. The Jews of Ladispoli

show us that we have failed to honor the United States' historic

commitment to human rights which for so long has been a mainstay

of our heritage and vision. They will continue to remind us of

our failure so long as they are forced to wait in Ladispoli for

us to honor our commitment to them.

-6-



311

B. Overview of refugee status in United States
immigration law

The significance of the denial of refugee status to

emigrating Soviet Jews can only be fully appreciated in the

context of United States immigration laws. By statute, there

are a limited number of available "slots" for applicants from

around the world seeking admission to the United States. These

slots are denominated in numerous classifications -- normal

immigrant, refugee, parolee, etc. -- each with different

numerical limits, qualifying characteristics, and associated

entitlements and disabilities. Without delving into the details

of each classification, only one classification -- "refugee" --

has the collection of attributes appropriate to the needs of

Jews fleeing from the Soviet Union. Only the refugee status has

the flexibility as to number of slots and the eligibility for

immediate resettlement benefits and eventual United States

citizenship Soviet Jewish emigres need, want and deserve.

The United States has, throughout its history, welcomed

refugees from persecution around the world. However, for almost

all of that history, admission of such refugees was largely a

matter of unguided discretion under United States immigration

law, subject to unpredictable fluctuations in the sympathies of

U.S. government officials toward the particular victims. In the

context of the current crisis, it is particularly noteworthy

that these sympathies shamefully failed the Jews who fell victim

to Nazi persecution in Europe in the 1930s and 1940s.
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With the enactment of the Refugee Act of 1980, P.L. 96-

212, 94 Stat. 102, however, the United States finally undertook

to bring consistency and predictability to its policies

concerning the admission of refugees. The Act relates as one of

its purposes to establish "a permanent and systematic procedure"

for the admission of refugees to the United States. 8 U.S.C. §

1521 note. A major element of bringing coherence to U.S.

refugee policy was defining the term "refugee". The relevant

portion of that definition provides that a "refugee" is:

"any person who is outside any country of
such person's nationality or, in the case
of a person having no nationality, is out-
side any country in which such person last
habitually resided, and who is unable or
unwilling to return to, and is unable or
unwilling to avail himself or herself of
the protection of that country because of

persecution or a well-founded fear of per-
secution on account of race, religion,
nationality, membership in a particular
social group, or political opinion ..."

8 U.S.C. § 1101(a) (42) (A) .' The definition is taken from the

1951 United Nations Convention Relating to the Status of

While "desire to emigrate," the basis for the persecution
of many Soviet Jews, is not specifically listed among the
prohibited considerations, it must be considered at least a

"political opinion" to the extent that it constitutes a rejection
of the Soviet system. Any contrary interpretation would be
inconsistent with the United Nations Universal Declaration of
Human Rights, which guarantees that "[ejveryone has the right to
leave any country, including his own . . ." U.N. Universal
Declaration of Human Rights, Art. 13, f 2. The right to emigrate
has also been incorporated into several international treaties to
which the Soviet Union is a signatory. See , e.g. , International
Covenant on Civil and Political Rights, Art. 12, §2; Concluding
Document of the Vienna Meeting 1986 of Representatives of the
Participating States of the Conference on Security and Co-
operation in Europe, Questions Relating to Security in Europe:
Principles 1120, Cooperation in Humanitarian and other Fields:
Human Contacts 11 (January 1989).
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Refugees, as adopted in the 1967 United Nations Protocol

Relating to the Status of Refugees. As the conference committee

report on the bill which eventually became the 1980 Act

emphasizes, a predominant goal of the Act was to implement the

1967 U.N. Protocol, to which the United States became a party in

1968. See S. Rep. 96-590, 96th Cong., 1st Sess . , p. 20; I.N.S.

V. Cardoza-Fonseca , 480 U.S. 421, 436-437 (1987). As

demonstrated below, the Jews fleeing the Soviet Union today meet

the definition of "refugees" laid down by the United Nations and

the Congress of the United States.

II. PERSECUTION OF JEWS IN THE SOVIET UNION TODAY

The significance of general conditions for the
affected group in determining individual refugee
status

As the statutory language makes clear, an applicant may

obtain refugee status by demonstrating either that he or she has

been persecuted or that he or she has a "well-founded fear of

persecution." As the United States Supreme Court has

emphasized, the "fear" prong of this test places an "obvious

focus on the individual's subjective beliefs." Cardoza-Fonseca ,

480 U.S. at 431. Thus, the question is not only whether the

applicant has been "'actually a victim of persecution,'" but,

alternatively, whether the applicant "'can show good reason why

he fears persecution.'" Id. at 438, quoting U.N. Rep. 39. It

is well-settled as a matter of law that one good reason why an
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applicant for refugee status might fear persecution in his or

her former homeland is because of the way members of the

applicant's group are generally treated in that country.

The federal courts have long recognized that, in making

a determination of refugee status, immigration authorities

cannot "properly decide an alien's fate without taking note of

conditions in the alien's country." Coriolan v. I.N.S. . 559

F.2d 993, 1002 {5th Cir. 1977). The State Department has

reaffirmed this. Assistant Secretary Elliott Abrams testified

before this Subcommittee in 1983 that, "[a] knowledge of the

conditions in the applicant's country of origin is an important

element in assessing the applicant's credibility and whether his

fear may be considered 'well-founded.'" Refugee Assistance;

Hearings on H.R. 3195 Before the Subcomm. on Immigration.

Refugees end International Law of the House Comm. on the

Judiciary , 98th Cong., 1st Sess. 55-56 (1983).

For Jews asserting a fear of persecution in the Soviet

Union based on their Jewishness, the most relevant condition in

their country of origin is how Jews are treated there. The

federal courts have repeatedly held that a "well-founded" fear

"may be based upon group characteristics such as the

petitioner's religion." Dolores v. I .N.S. , 772 F.2d 223, 226

(6th Cir. 1985); M.A. A26851062 v. U.S. I.N.S. . 858 F.2d 210,

214 (4th Cir. 1988), reh'g granted . 1989 Westlaw 2549 (Jan. 5,

1989). And a member of a religious or political group can show
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a "good reason" to fear persecution by "adduc[ ing] objective

evidence that members of his group . . . are routinely subject

to persecution." M.A. A26851062 , 858 F.2d at 214.

Objective evidence of the conditions for a particular

group in a given nation has been held to include State

Department reports, Zamora v. I .N.S . , 534 F.2d 1055, 1062 (2d

Cir. 1976), reports by independent human rights monitoring

groups such as Amnesty International, Coriolan , 559 F . 2d at

1003, and Americas Watch, M.A. A26851062 , 858 F.2d at 217, and

even accounts by well-informed individual observers of the

conditions. Doe v . I . N . S . , No. 86-3509 (6th Cir. Feb. 2, 1989)

(Lexis copy attached hereto as Exhibit A); Ananeh-Firemponq v.

I. N.S. , 766 F.2d 621, 628 (1st Cir. 1985).

The most recent of these judicial decisions, the Doe

case decided on February 2, 1989, is particularly relevant to

the Soviet Jewish refugee situation. Doe (a pseudonym to

protect the members of his family) is a Chinese Christian who

fears persecution if he is forced to return to the People's

Republic of China because he has spoken out extensively against

the anti-religious atmosphere in that country. U.S. immigration

authorities concluded that Doe's fear of persecution was not

well-founded and cited the recent reforms in China, in

particular, promulgation of a 1982 Constitution stating that

citizens enjoy freedom of religious belief. The U.S. Court of

Appeals for the Sixth Circuit reversed the immigration
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authorities' ruling, finding "objective evidence" of Doe's fear

being "well-founded" in a letter from a Jesuit priest who had

visited China and had "rather extensive Jesuit sources" there.

(Ex. A at p. 8.) The priest reported that the Chinese

government limited religious practice to the "Patriotic

Association," an entity controlled by the government, and that

persons carrying out Christian services not sanctioned by the

Patriotic Association had been arrested and sent to labor camps.

The court not only credited the priest's letter, but discounted

the significance of the constitutional change, both because the

"freedom of religion" guarantee was only a qualified one and

because the words on paper could not reveal how the "freedom"

was actually carried out. (Ex. A at p. 8.)

B. Continued persecution of Jews in the Soviet Union

1 . State discrimination and restrictions on
emigration

For the Jews of the Soviet Union, as with the Chinese

Christians in the Doe case, it is critical that euphoria over

recent "reforms" not obscure the fact of continued persecution

for a group that has been always been victimized in that

society. The right to emigrate, recognized in international

agreements to which the Soviet Union is a signatory, including

the Vienna Concluding Documents, adopted in January 1989, has

not been acknowledged by the Soviet Union. In 1987 the Soviet

Union codified a requirement that only those who have immediate
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relatives abroad and receive an invitation from such relatives

may emigrate. Another codified impediment to emigration is the

requirement that family members in the Soviet Union must sign

release forms for children and former spouses, and parents and

former spouses may refuse to release those who wish to emigrate,

including adult children, even for arbitrary reasons. Soviet

authorities often deny exit visas on vague and unexplained

considerations of state security. For these reasons and others,

the United States Government has recently noted, overall Soviet

practice in the field of emigration is still often arbitrary.

See STATE DEPARTMENT COUNTRY REPORTS ON HUMAN RIGHTS 122 7

(January 1989). See also Arzt, The New Soviet Emigration Law

Revisited; Implementation and Compliance With Other Laws . 18

SOVIET JEWISH AFFAIRS 17 (1988) (1)); Ginsburgs, The New Rules

on Entry Into and Exit from the USSR on Private Business , in LAW

AND THE GORBACHEV ERA 217 (D.D. Barry et al. eds . 1988).

According to Israeli figures, there are still

approximately 370,000 Soviet Jews who have applied for exit

visas and some of them are long-term refuseniks, such as the

Uspenskys of Moscow, who first applied to leave the Soviet Union

in 1979. See STATE DEPARTMENT COUNTRY REPORTS ON HUMAN RIGHTS,

supra , at 1227. Among them there are also cases of medical

emergencies, such as Georgi Samoilovich of Moscow, who has

cancer and has been trying to emigrate from the Soviet Union for

treatment since 1979. The U.S. State Department recognizes that

emigration applicants are still beleaguered by possible loss of
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employment if such employment is security-related, by harassment

and by social ostracism. See id . at 1227. See also Anatol'ev

and II 'in, Hunger Strike on Special Order , Vechrn'ya Moskva

(Moscow), March 9, 1987 (ostracizing refuseniks Inna loffe

Uspensky and Judith Ratner for embarking on a hunger strike on

International Women's Day for the purpose of bringing attention

to their families' long-term struggle to emigrate and accusing

them of receiving orders from Israel to embark on a hunger

strike). Long delays in the processing of applications for exit

visas are still common. STATE DEPARTMENT COUNTRY REPORTS ON

HUMAN RIGHTS, supra , at 1227. Finally, among the ethnic groups

whose members are permitted to leave the Soviet Union on an ad

hoc basis, only Soviet Jews are forced to renounce their Soviet

citizenship upon receipt of their exit visas. To add insult to

injury, they have to pay a substantial penalty for involuntarily

renouncing their Soviet citizenship. This practice makes it is

clear that, in the eyes of Soviet authorities, emigration is

tantamount to a quasi-criminal act perpetrated on the state for

which the perpetrator must pay.

Soviet Jews continue to suffer from educational and

employment disadvantages that are deliberately imposed by the

Soviet state. Soviet educational institutions, none of which is

independent form the government, impose numerical restrictions

on Jewish matriculants. A numerus clausus is enforced by the

meticulous scrutiny of applicants. Institutions of higher

learning explicitly require applicants to designate not only
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their own nationalities, but also those of their parents and

inunediate relatives.^ Applicants are often required to report

the presence of relatives abroad. See , e.g. , Application to the

' Rector of the Leningrad Polytechnical Institute named for

Kalinin (attached hereto as Exhibit B).^ Apparently, if a

relative resides in Israel or in the United States, the

applicant is "undesirable." As such questions are wholly

irrelevant to a determination of an applicant's academic

credentials and potential, the sinister purpose of such

questions plainly is to identify applicants, especially Jewish

applicants, whose enrollment is to be curtailed because of their

ethnic and religious background.

Qualified Soviet Jewish applicants continue to be

rejected by prestigious institutions of higher learning simply

because they are Jewish. In 1987 eight graduates of the Moscow

Mathematical High School applied to the Department of

Mathematics and Mechanics of Moscow University. All the

ethnically Russian applicants were accepted. Of the four Jewish

In the Soviet internal passport, which is required by law
to be carried at all times from the age of sixteen, there is a

designation for "nationality"; "Jew" is a nationality. If both
parents are Jewish, the bearer's "nationality" is Jewish
automatically. If one parent is not Jewish, the 16-year-old may
select the nationality of either the Jewish or non-Jewish parent.
Therefore, the requirement on the application to report both
parents' nationality constitutes an insidious attempt to pierce
the veil of an applicant whose own nationality for the purpose of
the internal passport is not Jewish, but who is nonetheless
"tainted" by Jewish elements.

' This application was being used in 1988, and to the best of
the authors' knowledge, it is still being used.
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applicants, only one was accepted, and he was accepted only

after a protracted appeal process.*

Restrictions on Jewish cultural institutions were eased

in 1988, but Soviet performance is far from satisfactory. For

example, books in Hebrew may not be printed. STATE DEPARTMENT

COUNTRY REPORTS ON HUMAN RIGHTS, supra , at 1225. At this time,

it is still unclear how much autonomy officially recognized

Jewish cultural institutions, like the Mikhoels Center in

Moscow, will be allowed to exercise.

2 . Pervasive Anti-Semitism

Anti-Semitism continues to plague Soviet society. Both

official and unofficial publications in the Soviet Union remain

filled with explicit and implicit expressions of anti-Semitism.

Many official publications in 1988 still attacked "Zionists," a

shibboleth for "Jews" intended to arouse anti-Semitic

sentiments. STATE DEPARTMENT COUNTRY REPORTS ON HUMAN RIGHTS,

supra , at 1232. The vilification of Zionism in the Soviet Union

has deep roots and its continued exploitation is not surprising.

In 1985 the Soviet Anti-Zionist Committee, an official group

whose demise has been the subject of rumors but has not been

confirmed, published The White Book , a so-called documentation

This information was supplied by Valery Senderov, who
himself was once imprisoned for his documentation of the
discrimination suffered by Jewish applicants to institutions of
higher learning in the Soviet Union.
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and explication of the evils wrought by Zionism. A

representative passage from The White Book is; "The most

reactionary wing of imperialism actively was international

Zionism with its global offensive against the peace and security

of peoples." THE WHITE BOOK (Moscow 1985). This assertion

comes from the book's introduction, which is attributed in the

book itself to D.A. Dragunsky, Chairman of the Anti-Zionist

Committee, and A.Y. Sukharev, (then) First Vice-President of the

Association of Soviet Jurists. Today this very same A.Y.

Sukharev is the Procurator General of the Soviet Union.

S. Rogov and V. Nosenko, two Soviet historians, wrote

an article published in Sovietskaya Kultura on February 9, 1989

entitled, "What Said 'A' and What Said 'B'." In their article

Rogov and Nosenko compare excerpts from the writings of the

Byelorussian anti-Semitic writer V. Begun with those from

Hitler's Mein Kampf . The only difference between the two, they

conclude, is the use of "Zionists" in Begun's writings, for in

every other respect they are identical in their expression of

anti-Semitism. In Soviet propaganda the term "Zionist", they

write, has been mere "camouflage" to disguise blatant anti-

Semitism and to legitimize official persecution of the Jews in

the Soviet Union. Nosenko and Rogov, "What Said 'A' and What

Said 'B' , Sovietskaya Kultura (Moscow), February 9, 1989. See

also Remnick, Soviets Assail Anti-Semitism , Washington Post,

February 10, 1989.
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3 . Pamyat

The revival of Russian nationalism has intensified the

public expression of anti-Semitism. Through its efforts to woo

constituencies of Russian nationalists, the Soviet government

has acquiesced in an outpouring of anti-Semitic diatribes by

individual and groups. See Keller, New in Moscow; More Hymns to

Old Russia . N.Y. Times, February 22, 1989, at 7. The most

dangerous of these nationalistic groups is the organization

called "Pamyat", which is "virulently anti-Semitic." STATE

DEPARTMENT COUNTRY REPORTS ON HUMAN RIGHTS, supra , at 1232.

Pamyat now has regional groups in all parts of the Soviet Union.

It was created in 1983 ostensibly to organize clubs for cultural

purposes. But from 1985 onward, Pamyat has emphasized a

threatened destruction of Russian culture by a cabal of Zionists

and Masons who desire to seize power in the Soviet Union and in

the world. For proof of their contentions, Pamyat 's leaders

often refer to the notoriously anti-Semitic tract written at the

end of the 19th century. The Protocols of the Elders of Zion .

and to early Soviet leaders of Jewish origin, like Trotsky, who

they claim actually hated Russian culture and hoped to destroy

it through their rise to power in the new Soviet regime.

In commemoration of the millennium of Christianity in

Russia, in 1988 Pamyat held many mass meetings and

demonstrations during which anti-Semitic sentiments were

vehemently expressed. Pamyat continues to hold them in 1989,
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including in Leningrad, where authorities had reportedly

prohibited them. Indeed, in Leningrad, Pamyat apparently enjoys

the support of officials in high places. STATE DEPARTMENT

COUNTRY REPORTS ON HUMAN RIGHTS, supra , at 1232. For example,

there were Pamyat meetings in Leningrad on August 4, 1988, see

Voskoboynikov, Writer's Notes; Permissible Limits ,

Literaturnaya Gazeta (Moscow), August 10, 1988, at 2, and in

Moscow on February 26, 1989. See Fein, Soviet Conservatives Try

to Turn Back the Clock on Gorbachev's Policies , N.Y. Times,

February 27, 1989, at 3.

These meetings often degenerate into fora for anti-

Semitic diatribes. In the autumn of 1988, for example, under

the guise of commemorating the memory of a Komsomol (Communist

Youth League) leader who perished in Stalin's purges, a Pamyat

speaker denounced an unknown Zionist organization, said to be

hidden under the cloak of democratization, as guilty of the

destruction of the natural environment and of the historical

monuments of great Russia. Moreover, according to the speaker,

Stalin's reign of terror was conducted by Kaganovich, Rappoport,

Schwartzman, and other leaders of the same nationality. These

are typical Jewish surnames. No one was allowed to contest

these assertions. Nastichenko, Undercover Men , Sovetskaya

Kultura (Moscow), December 10, 1988. Attacks on Zionism are

commonplace at Pamyat rallies and participants have even

resorted to wearing sweatshirts on which "de-Zionization" is
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emblazoned in both Russian and Hebrew. (Photographs attached

hereto as Exhibit C.)

Pamyat's anti-Semitic ideology can be readily discerned

in its own literature, which is disseminated often in the form

of free, easily accessible leaflets. On February 1, 1988,

Pamyat issued an eight-page leaflet entitled "Appeal to the

Russian People." In this leaflet Pamyat warns of an attack on

the indigenous population of the Soviet Union by Zionists and

Freemasons. The leaflet urges Russian patriots to be vigilant

against the Zionist enemy, which is responsible for the

dissolution of Russian culture and spirituality. For complete

text, see 18 SOVIET JEWISH AFFAIRS 60 (1988) (1)). In its 33-

page leaflet from February 23, 1988, Pamyat claims that the

Soviet Union is divided between Zionist and Masonic

"cosmopolitans" (an anti-Semitic shibboleth from the 1940s and

1950s), on the one hand, and Russians on the other. The leaflet

concludes with the threat of a people's trial against the

Zionist menace that will be more grandiose than the Nuremburg

trials. Also in February 1988, Pamyat distributed the most

elaborate explication to date of its ideology in a 24-page

"Manifesto." The manifesto explicitly blames Jews for many of

the ills undeirmining Russian culture. It disparages Jewish

suffering during World War II and in turn accuses Jews and the

media of belittling the war-time .suffering of Russians, which

the manifesto asserts far exceeded that of Jews. The manifesto

denounces Jewish artists like Marc Chagall and Joseph Brodsky
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together with Boris Pasternak. And in a clear reference to

Jews, the manifesto claims that "a people with one percent" of

the population "take up" fifty percent of the positions in

medicine and physics. See Remnick, Russian Nationalists'

Manifesto Assails the West . Washington Post, February 19, 1989,

at A40.

Soviet laws prohibiting incitement to racial and

cultural antagonism exist on the books. See Soviet Constitution

Art. 36 ("[A]ny advocacy of racial or national exclusiveness ,

hostility or contempt [is] punishable by law"); Soviet

Constitution Art. 52 ("Incitement of hostility or hatred on

religious grounds is prohibited"); Criminal Code of the RSFSR

Art. 74 ("Propaganda or agitation for the purpose of arousing

hostility or dissension of races or nationalities . . . shall be

punished by deprivation of freedom for a term of six months to

three years, or by exile for a term of two to five years"). But

the Soviet government, which has not hesitated to restrict other

forms of expression, has conspicuously failed to enforce these

laws in cases of anti-Semitic incitement.

Thus, in spite of recent reforms in the Soviet Union,

anti-Semitism remains a potent force in Soviet society. It is

manipulated deliberately to relegate Soviet Jews to inferior

positions in the academic and economic life of the Soviet Union

and to stigmatize them in the eyes of other Soviet citizens.

And, exacerbated by nationalistic yearnings, it has assumed a
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virulent, ideological form with inunediately threatening

consequences for Soviet Jews.

III. IMPROPRIETY OF CURRENT DENIALS OF REFUGEE STATUS
FOR SOVIET JEWS

Denial of refugee status to Soviet Jews meeting
established criteria for "persecution" or "well-
founded fear of persecution"

1 . Relevant established criteria for "persecution"
or "well-founded fear of persecution"

The term "persecution" is nowhere defined in either the

Refugee Act of 1980 or the United Nations Convention and

Protocol Relating to the Status of Refugees. The problems the

absence of such a definition has caused for procedural fairness

and regularity in the refugee determination process have been

widely noted. See, e.g. , S.H. Pirie, The Need for a Codified

Definition of "Persecution" in United States Refugee Law , 39

STAN. L. REV. 187-234 (Nov. 1986). In the absence of a codified

definition, the term "persecution" has been clarified largely

through two sources, federal court decisions and the United

Nations High Commissioner for Refugees' Handbook on Procedures

and Criteria for Determining Refugee Status ("the U.N.

Handbook"). Relying on the intent of the Congress in enacting

the Refugee Act of 1980 to conform U.S. refugee policy to the

United Nations Protocol, U.S. courts routinely turn to the U.N.

Handbook for guidance in interpreting the Act, including
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determining what constitutes "persecution." See , e.g. , Cardoza-

Fonseca, 480 U.S. at 438-439 and n.22; M.A. A26851062 , 858 F.2d

at 214-215 and cases cited therein.

As the U.N. Handbook candidly concedes, "[tjhere is no

universally accepted definition of 'persecution,' and various

attempts to formulate such a definition have met with little

success." U.N. HANDBOOK, H 54. Certain conduct of an immediate

and horrifying nature, such as torture, is intuitively obvious

as "persecution." However, it is well-settled as a matter of

both American and international law that "persecution"

sufficient to qualify the victim for refugee status need not

rise to such extreme levels. "Persecution" "encompass[es ]
more

than just restrictions or threats to life and liberty" and

includes any "'infliction of suffering or harm upon those who

differ (in race, religion or political opinion) in a way

regarded as offensive.'" Desir v. Ilchert , 840 F.2d 723, 726-

727 (9th Cir. 1988), quoting Kovac v . I . N . S . , 407 F.2d 102, 107

{9th Cir. 1969) .

Many steps short of torture are regarded as

sufficiently offensive, if inflicted because of an individual's

religion, nationality, or political opinion (including desire to

emigrate), to constitute persecution. Thus, for example, Soviet

Jews who are unable to obtain employment in the field in which

they are trained because they are Jewish or because they have

applied to emigrate should be deemed to be victims of
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"persecution". This falls within a category identified by

federal court decisions as "deliberate imposition of substantial

economic disadvantage." Kovac, 407 F.2d at 107. In the Kovac

case, a federal appeals court overturned immigration

authorities' decision that a Yugoslavian citizen of Hungarian

origin resisting deportation did not face "persecution" if

returned to Yugoslavia. The individual claimed that, because of

his nationality, it had become impossible for him to obtain

employment in Yugoslavia in the occupation for which he was

trained, that of a cook or chef. The immigration authorities

concluded that, since the individual had not shown that he would

be "subjected to economic sanctions so severe as to deprive him

of all means of earning a livelihood," he had not demonstrated

persecution. Id. at 105 (emphasis added). But the court held

that the immigration authorities had applied the wrong legal

standard, and that they had to hold a new hearing applying the

correct test, i.e. , whether the individual, as he claimed, faced

the prospect of deliberate imposition of "substantial" economic

disadvantage.

Soviet Jews should also be recognized as victims of

persecution if they have been kept out of schools because they

are Jews or because they have applied to emigrate. The U.N.

Handbook, while stating that not all discrimination rises to the

level of persecution, nevertheless explicitly recognizes

"serious restrictions on [a person's] access to normally
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available educational facilities" as persecution. U.N.

HANDBOOK, H 54.

Soviet Jews who suffer at the hands of anti-Semitic

mobs such as the "Pamyat" are also victims of "persecution". It

is well-settled as a matter of United States immigration law

that persecution, for purposes of refugee status, need not come

at the hands of government authorities. To the contrary, the

Refugee Act encompasses acts of persecution by a group that the

government is unwilling or unable to control. M.A. A26851062 .

858 F.2d at 218 (Salvadoran soldiers); Desir , 840 F.2d at 727-

728 and n.5 (Ton Macoutes in post-Duvalier Haiti); Arteaqa v.

I.N.S. , 836 F.2d 1227, 1231 (9th Cir. 1988) (Salvadoran

guerrillas )
.

Finally, of course, Soviet Jews suffer legally

cognizable persecution in the form of restrictions on their

ability to practice Judaism. The U.N. Handbook specifically

identifies "serious restrictions on [a person's] right to

practice his religion" as persecution. U.N. HANDBOOK, 1[ 54.

As to any of these forms of persecution, a few

explanatory notes are necessary. First, a well-founded fear of

persecution need not necessarily be based on the refugee

applicant's own personal experience. Rather, the U.N. Handbook

and numerous federal court decisions have recognized that an

applicant may point to the experiences of his family members to
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show that his or her fear of persecution is well-founded. See ,

e.g. . U.N. HANDBOOK, f 4 3 ; Rodriguez v. I .N.S. . 841 F.2d 86 5,

871 (9th Cir. 1987) (citing cases).

Two other explanatory notes relate to the recent easing

of emigration restrictions for Jews in the Soviet Union. Even

if one is inclined to have confidence that the treatment of Jews

in the Soviet Union will be getting better in the future, that

does not disqualify current applicants for refugee status. If

an applicant for refugee status has been persecuted in the past,

the law does not require the applicant to show that he or she

will again be persecuted in the future. Because a refugee need

only show "persecution" or a "well-founded fear of persecution,"

"past persecution, without more, satisfies the requirement of §

101(a) (42) (A) , even independent of establishing a well-founded

fear of future persecution." Desir . 840 F.2d at 729.

Moreover, the fact that it is currently easier for Jews

to get out of the Soviet Union is not inconsistent with the

emigrating Jews having a well-founded fear of persecution should

they be forced to return to the Soviet Union.' It is well-

settled as a matter of American and international law that

Only conditions in the Soviet Union, and not in any other
country where Soviet Jews might end up if not admitted to the
United States, are relevant to the refugee determination. A
federal appeals court has emphasized that an applicant for
refugee status "must demonstrate only that he may be 'subject to
persecution in

f
his

]
homeland

f ] ,

' " not in any third country.
Damaize-Job V. I.N.S. . 787 F.2d 1332, 1337 (9th Cir. 1986),
(quoting 8 U.S.C. § 1521 note (1982) and adding emphasis).
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possession of valid exit documents cannot be considered to

indicate the absence of fear on the part of the document holder.

Indeed, both the U.N. Handbook and federal courts have

recognized that "passports are often 'issued to a person who is

undesired in his country of origin [for] the sole purpose of

securing his departure.'" Damaize-Job , 787 F.2d at 1336,

quoting U.N. HANDBOOK, f 48. Accordingly, federal courts have

squarely rejected the presumption of some immigration

authorities that "a government that allows a person to leave

will not persecute him." Turcios v. I.N.S. , 821 F.2d 1396, 1402

(9th Cir. 1987). To the contrary, the law recognizes that a

government may want to eliminate opponents "and to achieve that

end will either persecute them or allow them to leave." Id. In

other words, as a court observed in one refugee application

case, "[t]o say that the authorities let [the applicant] leave

is a far cry from concluding that they would welcome his

return." Id., quoting Saballo-Cortez v. I.N.S. . 761 F.2d 1259,

1271 (9th Cir. 1985) (Pregerson, J., dissenting).

2 . The principle of family unity

One final matter concerning the legal standard for

granting of refugee status that is highly relevant to the

current situation of Soviet Jews is that the U.N. Handbook

recognizes what is known as "the principle of family unity."

What this means is that normally the immediate family members of

an individual who is granted refugee status should also be
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accorded that status so as to avoid dividing families. U.N.

HANDBOOK, if 184-185. The basis for this is the United Nations

Universal Declaration of Human Rights provision stating that

"the family is the natural and fundamental group unit of society

and is entitled to protection by society and the state." U.N.

HANDBOOK, f 181. In a section particularly pertinent for Soviet

Jews, many of whose family members are already in the United

States as refugees, the Handbook emphasizes that "[t)he

principle of the unity of the family does not only operate where

all family members become refugees at the same time. It applies

equally to cases where a family unit has been temporarily

disrupted through the flight of one or more of its members."

U.N. HANDBOOK, H 186.

3. Soviet Jews denied refugee status despite meeting
established criteria

The following nine examples serve to illustrate how

Soviet Jews who meet the established legal criteria for refugee

status are nevertheless being arbitrarily denied that status by

U.S. officials in Italy:

1) Michael Brusilovsky and his mother, Inna, from

Lvov were denied refugee status by INS on January 9, 1989.

Brusilovsky had already tried to emigrate from the Soviet Union

in 1979, but the emigration authorities had refused, without any

explanation, to accept his papers. (In fact, when Brusilovsky

and his mother applied to emigrate again in 1988, he used his
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original papers from 1979.) Brusilovsky was not able to attend

the university in his hometown because of the hiqh level of

anti-Semitism there and he had to pursue his studies in Siberia.

After he had received his degree in electronic engineering, he

was denied access to more specialized training in Moscow, even

though he had obtained a special recommendation from his

employer to upgrade his professional skills. In 1984

Brusilovsky refused to participate in a public meeting held at

his place of employment at which the subject was the

denunciation of Judaism. Because of his refusal he was subjected

to KGB harassment and interrogation at his workplace.* Further,

Brusilovsky was consistently denied promotions and subjected to

continuous harassment because he was Jewish. Because of the

unrelenting pressure and harassment to which he was subjected at

work, Brusilovsky finally left that employment in favor of an

extremely low-level position incommensurate with his

capabilities. Although there was no open synagogue in Lvov,

Brusilovsky and his mother participated when possible in the

observance of Jewish holidays. Brusilovsky also sought to

obtain instruction in Jewish subjects whenever possible. In

1984 he was accused of being a member of a "Zionist" group and

he was continually harassed for the affiliation.

2) Leonid Kaplun, his wife Lillian, his young

daughter, and his mother-in-law Leah Gering are from Odessa.

They were refused refugee status by INS on December 9, 1988 and

March 3, 1989. In 1961 Kaplun was temporarily expelled from
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school based on a report that he and his grandmother had

attended services in the local synagogue. In 1966 he was not

admitted to Odessa Polytechnical Institute, he was informed,

because the Jewish quota there had been filled. Consequently,

he had to enroll in a correspondence course offered by an

institute in Ostrakhan, which is 1000 kilometers from Odessa.

He finally received a degree in electromechanical engineering,

but then he could find no employment in his field because of his

Jewish nationality. In 1970 Kaplun was forced to become a

factory worker, a position incommensurate with his training. In

1976 he was fired from this employment for no cause; he was the

only person dismissed from his place of employment. Kaplun

subsequently was interviewed for the position of engineer at a

ship factory. He was considered qualified for the position and

was instructed to return the following day with his documents.

But when he returned with his internal passport, in which his

Jewish nationality was designated, he was denied employment.

Similar incidents occurred in other factories at which Kaplun

applied for an engineer's position.

During the period 1985-1987 Kaplun met regularly with a

group of friends to study Judaism, to learn Jewish music, and to

read works of Jewish history. On several occasions during this

period, the militia (police) entered his apartment while the

meetings were in progress. The apartment was searched and

Jewish books and records were confiscated. Kaplun was called a

"Zionist propagandist." He was taken to the militia station,
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interrogated, threatened, and hit on several occasions. On one

occasion he was detained overnight and given- no indication when

he would be released. In 1987 his mother-in-law, Leah Goehring,

while walking on the street, was assaulted by two men who

screamed anti-Semitic epithets at her and punched her in the

face, fracturing her nose and cheek. (X-rays documenting her

injury were submitted to INS in Rome.) The militia was informed

of this incident, but it refused to investigate the matter

because one of her assailants was the son of a high-ranking

officer. Furthermore, the militia refused to release her for

medical care until she signed a release in which she had to

state that her injury had been the result of an accident. In

1988 members of the local chapter of Pamyat killed Kaplun's dog

one evening and left a note under the dead dog that stated that

"this same fate awaits you." That same evening Kaplun received

an anonymous telephone call in which he was told that he was a

"dirty Jew" and that he should leave the country. When the

Kapluns' request to emigrate was finally approved, they had to

relinquish their apartment well before they actually left the

Soviet Union.

3) Alexander Gemuriman, his wife Elena, his son

Anatoly, and his daughter Irena are from Odessa. They were

denied refugee status by INS on December 15, 1988. Alexander

Gemuriman was an excellent student and received many awards for

his achievements in science. Because of his Jewish origins, he

decided not to apply to the university after an assessment of
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his chances for admission. He repeatedly applied to night

university classes, and after many attempts and rejections, he

was finally accepted. But after he had completed his course of

study in engineering, he was not accepted for any engineering

jobs, and was forced to work in positions incommensurate with

his training. Only after fifteen years was Alexander able to

obtain an engineering position. He was able to acquire that

position only because of the intercession of friends who worked

in the same place.

The Gemuriman children were exposed to anti-Semitism at

a young age. Irena was consistently abused by other children

and she was forced to transfer from one school to another in a

distant part of town. Her life was even threatened in telephone

calls and letters, and although her parents requested the

assistance of the authorities, all such petitions were ignored.

Anatoly was called a "Jew boy" from kindergarten onward. During

his teenage years, he was beaten up many times by anti-Semitic

ruffians because he was unafraid to admit his Jewish origins in

public. In 1987 an anti-Semitic group maliciously accused

Anatoly of stealing a bicycle and he was beaten badly. The

group threatened to take their fabricated story to the militia.

Because the Gemurimans were afraid that their son was in danger,

they sent him to an undisclosed location where he remained

hidden for four months.
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4) Mark and Tanya Olhovich of Leningrad were denied

refugee status by INS on January 17, 1989. The Olhoviches

applied to emigrate from the Soviet Union in 1982, but they were

denied permission. In 1982 Mark Olhovich was interrogated by

the KGB after he had commenced the study of Hebrew. In December

1986, during a demonstration on behalf of a fellow refusenik

from Leningrad, Lev Furman, Mark was arrested with nine other

demonstrators. Of the ten demonstrators, five were Russian and

five were Jewish. The Russians were released immediately, but

the Jews, with the exception of Furman 's wife, were imprisoned

for ten days. For five of those days Mark Olhovich was detained

with hardened criminals. During his incarceration he was

interrogated by the KGB five times.

On October 14, 1988, shortly before the Olhoviches

emigrated from the Soviet Union, Mark Olhovich was walking on

the main avenue in Leningrad, Nevskiy Prospect, when he espied

the arrest of a woman by the militia. He had his camera with

him and he took a photograph of the incident. The militia came

to seize the film, but when the militia officers realized that

he had a visa rather than an internal passport (which he had

been required to return), they arrested him. He was informed

that since his arrest occurred on a Friday, his trial would not

take until the following Monday, October 17. U.S. Embassy

officials were informed by his friends of his arrest and a U.S.

official called the militia station at which Mark was being

detained. After twenty-four hours he was released. At the
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trial he was charged with being involved with a group organizing

and working for democracy and with participating in an

unauthorized demonstration, and he was fined.

5) Boris Tverskoy, his wife Elena, and his son Leonid

are from Moscow. They have been denied refugee status twice by

INS. As a secondary school student, Boris Tverskoy was

transferred to a special mathematical school after his

successful participation in a national mathematical contest.

But in 1972, the year of his graduation, not one of the eight

Jewish students in the school who applied to the Mathematics

Department at Moscow State University was accepted. Boris and

his future wife decided to apply to the Mathematics Department

at the Aviation Institute because it conducted only written

admission examinations, whereas the mathematics departments of

other institutions of higher learning conducted oral

examinations at which, it was known, Jewish applicants were

failed. When they reported for the Aviation Institute's medical

examination, the physician told the Jewish applicants that, so

long as it depended on her, no Jewish students would matriculate

at the Institute. Boris Tverskoy was declared unfit because of

ostensible heart problems, and his future wife Elena was

declared unfit because of her supposedly poor sight. Their

parents then took them to the Ministry of Health for medical

examinations and there they received certificates attesting to

their good health. Boris and Elena returned to the Aviation

Institute and subsequently met other Jewish applicants who had
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undergone the same experience. The Institute was forced to

consider their applications, but at the written examination the

Jewish students were given problems to solve that contained

erroneous data and that were, therefore, insoluble. All the

Jewish applicants were failed.

Boris Tverskoy subsequently registered at the Institute

of Telecommunications, which had a two percent quota for the

number of Jewish students. Since the quota had already been

filled, he had to take evening courses. His wife registered at

the Institute of Oil and Gas Industry and, although she had

passed all the written and oral examinations with the maximum

score, she was offered the possibility of attending only evening

courses .

In 1982 Boris Tverskoy was expelled from the Komsomol,

excluded from furthering his education by correspondence course,

and forced to quit his job because he had gathered with others

in front of the synagogue in Moscow and had sung Jewish songs.

The gathering was dispersed by the militia and the participants

were taken to the militia station, at which their names and

other personal data were recorded.

After his dismissal, for three months Boris was denied

other jobs on the ground of his nationality. He finally found

employment in a computer repair and servicing factory through

the intercession of friends, but his official position was only
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that of '>'orker. Further, Pamyat established a branch in his

factory and it held meetings there on a regular basis without

any interference from the factory's administration or party

organization. Boris was constantly insulted at the factory and

his relations with other workers were tense.

Even Boris' and Elena's young son did not escape abuse.

The harassment of their son in elementary school culminated in

an incident in which several other children seized the ten-year-

old boy and held him suspended in the air above the empty space

of the staircase from the height of the fourth floor.

6) Mikhail Kolker from Odessa was refused refugee

status by the INS. In 1978 he was arrested by the militia when

he tried to organize a line at the local OVIR (Visa Department)

for obtaining emigration forms. After he succeeded in

submitting his papers for emigration to OVIR, a local newspaper

printed an article excoriating "Zionist renegades," among them

Kolker. In May 1978 his application to emigrate was refused

because it was "inexpedient." In 1980 an anti-Semitic booklet

was published in which Kolker was again mentioned. From the

time of his initial application to emigrate, he encountered

obstacles in finding suitable employment. Potential employers

always asked him whether he was planning to emigrate. He was

consistently harassed by the authorities and he was often

required to provide certification of employment (since being

unemployed is a crime called "parasitism").
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7) Alexander Rabichev, his wife Anna, their daughter

Inna, and Anna Rabichev's parents Mikhail and Sophia Okunev, are

originally from Kharkov and Moscow. The Robichevs were denied

refugee status by INS on November 22, 1988 and on January 13,

1989, and the Okunevs were denied refugee status on November 10,

1988 and January 13, 1989.' After graduation from a dental

institute in 1977, Alexander Rabichev obtained employment in a

dental clinic, but the Jewish physicians were the constant

target of abuse and complaints. Alexander felt compelled to

find other employment. In 1985 he was offered a dental position

by the Vladivostok naval administration, but higher authorities

refused to affirm the appointment. Employment entailing travel

abroad, it was explained to Alexander, was inaccessible to Jews.

In 1986 Anna Rabichev was serving on night duty in a

dental clinic in which there were eight other Jewish dentists,

including the director of the clinic. Two other Jewish dentists

were serving on the same shift. A drunk man entered the clinic

and started to scream because he did not want to be treated by a

Jewish doctor, claiming that because he was in Russia, he had

the right to be treated by a Russian doctor. He left without

being treated. The next day he lodged a complaint.

Consequently, the director was dismissed and within a couple of

months, all the Jewish dentists, including Anna Rabichev, were

forced to quit.

They were all ultimately granted parole status
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In 1987 Sophia Okunev was insulted at her place of

employment by her director, L. Borontsova, who in the presence

of the party secretary shouted at her: "Don't use your dirty

tricks with me, dirty Jew." Sophia Okunev was stricken by shock

and she was hospitalized for two weeks because of this incident.

Her director was neither punished nor reprimanded.

The Rabichevs and Okunevs were also harassed outside of

the work environment. In 1987 Inna Rabichev was assaulted by

her schoolmates. Her parents complained to the director of the

school, but he took no action. In January 1987 the front door

to the Okunevs' apartment was defaced with the words "Dirty Jew"

and a Star of David. The Okunevs suffered from an uninterrupted

stream of abuse and invective from their neighbors. Once they

complained about the anti-Semitic remarks to the militia. The

officer asked them whether there were any witnesses to the anti-

Semitic abuse. When the officer was informed of the witnesses,

who had Jewish names, he exclaimed that the witnesses would be

invalid because they were also Jewish and, therefore, would not

be objective.

OVIR required Inna Rabichev to obtain a release

certificate from her school director. After she had obtained

it, graffiti was smeared on the family's apartment door and on

the walls and elevator of the apartment; the graffiti consisted
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of stars of David in which Inna's name and dirty words were

inscribed.

8) Evgeny and Inna Spayer and their two children from Riga

were denied refugee status by INS on November 9, 1988 and on

January 13, 1989.' In the 1970s Inna Spayer was a student at

the Riga Medical Institute. During her studies she and several

other Jewish students regularly attended the synagogue on Jewish

holidays. In 1978 she and other Jewish students were detained

by the authorities after attending synagogue services on the

Jewish holiday of Simchat Torah and were threatened with

immediate expulsion if they continued to observe Jewish

holidays. Jewish observance, they were told, was inconsistent

with the image of a Soviet physician. In spite of these

threats, Inna continued to observe Jewish holidays privately.

When she was graduated from the Medical Institute, she was one

of four honors graduates. Honors graduates traditionally have

been permitted to select their assignments. But Inna Spayer was

not allowed to select an assignment in the field of her choice,

pediatric medicine, and instead she was relegated to ambulance

duty, which was economically inferior to a position in

pediatrics. Shortly after graduation she took initial steps to

apply for an exit visa, but after being subjected to harassment,

she postponed her emigration plans for the time being. After

she had completed her three-year assignment in ambulance duty.

They finally were granted refugee status on March 21, 1989
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she was unable to find employment because potential employers

were unwilling to hire someone who had sought to emigrate.

In secondary school Evgeny Spayer won awards for being

the best student in physics and mathematics in the Latvian

Republic. But he failed on the entrance examinations to

Leningrad State University. Then he registered at Riga

University, which is open to all applicants. Upon graduation he

and a student who was a Latvian national were candidates for the

best assignments in physics. The Latvian student was appointed

to the university; Evgeny Spayer was assigned to the Institute

of Organic Chemistry, a field outside his specialty. In the

face of adversity, he worked in biology and prepared a Ph.D.

thesis without supervision.

9) Nahum and Larissa Markman and their two daughters from

Vilnius were denied refugee status by INS on December 5, 1988.*

The Markmans were active in the religious community and they

attended Hebrew classes clandestinely for four years. In March

1988 they and other Hebrew students were arrested during a

Hebrew class and were detained overnight. The authorities

ordered them not to publicize the incident if they wanted to

leave the Soviet Union. When the Markmans finally received

their exit visas, they had to relinquish their apartment before

their departure.

'
They subsequently were granted refugee status on March 6,

1989.

-40-



345

In May 1988 Nahum Markman visited his brother in the

United States. He came for the specific purpose of obtaining

personally an invitation for an exit visa from his brother.

Such an invitation is required by Soviet law and Markman did not

wish to risk the delivery of the invitation, for Soviet

authorities often impede the delivery of such invitations. When

he was in the United States, Nahum Markman did not request

political asylum because only he had been allowed to visit the

United States and he had to leave his wife and daughters behind

in the Soviet Union; their presence there would guarantee his

return. However, during his initial interview with the INS

officer in Italy, the INS officer insisted on a better

explanation for Nahum 's failure to request asylum when he was in

the United States, a failure that apparently resulted in an

initial denial of refugee status.

B. Arbitrariness of Soviet Jews' refugee status
determinations

1. Illegality of arbitrary determinations

Courts have adopted a two-tier approach to reviewing

immigration authorities' refugee eligibility determinations.

The initial decision, whether the alien has established a well-

founded fear of persecution, will be reversed if it is not

supported by "substantial evidence." The ultimate grant or

denial of refugee status will be reversed if it constitutes an
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"abuse of discretion." See Florez-de Solis v. INS , 796 F.2d

330, 333 (9th Cir. 1986). Courts retain the right to review

applicable questions of law without any deference to the

judgment of the immigration authorities. Id.

The "substantial evidence" standard implicates a

careful review of the record on which the immigration

authorities' decision is based. To satisfy the "substantial

evidence" standard, a court must be satisfied that the facts of

record support the immigration authorities' decision. While a

court cannot overturn a decision "simply because [it] disagrees

with [the INS'] evaluation of the facts," Diaz-Escobar v. INS .

782 F.2d 1488, 1493 (9th Cir. 1986), it may do so if the

immigration authorities' evaluation is not supported by

"substantial evidence in the record." Id.

The "substantial evidence" standard does not mandate

complete deference to the immigration authorities' evaluation.

Courts generally employ one of these standards in reviewing an

agency's factual evaluations: abuse of discretion (clear

error), substantial evidence, or de novo . While de novo

contemplates no deference, and abuse of discretion contemplates

nearly complete deference, the substantial evidence standard

constitutes a middle ground. "Although the substantial evidence

standard of review requires slightly stricter scrutiny than the

ordinary clear error standard . . . courts must be careful to
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keep it sufficiently more deferential than de novo review."

Diaz Escobar , 782 F.2d at 1492.

In practice, courts have routinely reversed immigration

authority refugee eligibility determinations in two

circumstances: (1) when the immigration authorities applied the

wrong legal standard, or (2) when substantial evidence did not

support the immigration authorities' denial and threatened to

treat similarly situated people differently. When immigration

authorities apply the wrong legal standard, courts generally

remand the case for a determination under the proper standard.

When immigration authorities' decisions are not supported by

substantial evidence, courts generally reverse the refugee

status decision outright, and remand the case only to allow the

Attorney General to exercise his discretion as to whether to

grant refugee status to the qualified applicant.

Courts frequently reverse immigration authorities'

decisions in which applicants for refugee status are asked to

satisfy more exacting legal standards. In Arteaqa v. INS . 836

F.2d 1227 (9th Cir. 1988), for example, the Ninth Circuit

overturned a decision which failed to make clear whether the

immigration authorities had distinguished between the more

exacting "withholding of deportation" standard, which requires a

"clear probability" of persecution, and the more generous "well-

founded fear" standard. Citing portions of the immigration

authorities' decision which indicated that they had employed the
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more exacting standard, the court remanded the case back to the

immigration authorities.

Courts have likewise overturned immigration

authorities' decisions which were not supported by substantial

evidence. In some cases, like Garcia-Ramos v. INS . 775 F.2d

1370 (9th Cir. 1985), discrepancies between the record and the

decision mandate reversal. In Garcia-Ramos , the authorities had

found that petitioner's testimony was not credible. The

authorities then concluded that, even assuming all of the

petitioner's testimony was true, he was not eligible for refugee

status. The courts reversed and remanded for credibility

findings, concluding that, if petitioner's testimony was true,

he had established eligibility for refugee status. See also

Damaize-Job v. INS , 787 F.2d 1332 (9th Cir. 1986).

More frequently, however, courts have reversed

decisions not supported by substantial evidence because they

threatened to treat similarly situated individuals differently.

In Desir v. Ilchert , 840 F.2d 723 (9th Cir. 1988), for example,

a court overturned a decision by immigration authorities that

threatened to treat a Haitian citizen, who had been persecuted

on account of his political opinion, differently from other

applicants who had presented similar circumstances. The court

noted similar instances in which the refugee status had been

granted, and argued that since there was no reasonable

distinction among the cases, the immigration authorities could
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not rightfully deny Desir relief. 840 F.2d at 729. The court

found that the immigration authorities' decision was not

supported by substantial evidence and that Desir was eligible

for refugee status.

Indeed, the principal effect of the substantial

evidence standard is to ensure similar treatment for similarly

situated individuals offering similar evidence of persecution.

Courts routinely compare and contrast previous decisions in

divining whether an applicant's fear is "well-founded." Indeed,

courts have approved the INS' practice of comparing and

contrasting previous published decisions of the INS in ruling

upon subsequent applications for refugee status involving the

same or similar issues. See Al-Khayyal v. INS , 630 F. Supp.

1162 (N.D. Ga. 1986), aff 'd , 818 F . 2d 827 (11th Cir. 1987).

This practice provides predictability to agency decisionmaking.

Similarly situated individuals should receive identical

treatment under the immigration laws, and where they do not,

courts have been more than willing to intervene to correct the

results .

2 . Arbitrary determinations of refugee status for
Soviet Jews; similarly situated individuals
treated differently -- the case of the divided
families

The case of divided families provides a cogent example

of the differential treatment of Soviet Jewish individuals who

are similarly situated. In most cases, the backgrounds of
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individual family members are similar; yet in many instances,

some family members have received refugee" status while others

have not.' The following two samples serve to illustrate this

point:

1) Fanya Nalivayskaya, her two married daughters. May

Nalivayskaya Trifonov and Zhanna Nalivayskaya Korviga, and her

daughters' families resided together in Odessa. The Trifonov

family was granted refugee status on January 10, 1989, while the

Korviga family, including Fanya Nalivayskaya, was denied refugee

status on the same date. Fanya Nalivayskaya
' s husband, the

father of May Trifonov and Zhanna Korviga, had been put to death

in 1933 under Stalin's regime. Because of her father's past,

Zhanna Korviga 's husband, Alexander, an engineer, was denied

certification for foreign service, and he consequently was

dismissed from his job. In January 1988, a group of known anti-

Semitic youths began to vandalize a car owned by the family.

Both May Trifonov's husband, Nicolai, and Zhanna Korviga's

husband, Alexander, went outside to investigate and they were

beaten by the youths. Upon witnessing the beating of her

husband and brother-in-law, Zhanna Korviga, who was then

pregnant, suffered a miscarriage. In May 1988, letters

threatening pogroms (anti-Jewish riots) were placed in the

family's mailbox. In that same month, the tombstone of Fanya

Nalivayskaya 's late husband and Maya Trifonov's and Zhanna

' Of course, such treatment also violates the principle of

family unity.
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Korviga's father was vandalized along with other tombstones in

the Jewish cemetery in Odessa, but the authorities made no

attempt to find the perpetrators. In June 1988, Fanya

Nalivayskaya was prevented by the militia from entering the

synagogue based on an attack on Jewish worshippers at the

synagogue by anti-Semitic ruffians during celebrations of 1000

years of Christianity in Russia. The militia did not interfere

with the ruffians themselves. After the incident Fanya was

threatened with dismissal from her place of employment because

her Jewish identity had been uncovered. In August 1988 the

Korvigas were summoned by the principal of the school attended

by their daughter, Alina, who had been taught Jewish observance

by her parents. The principal warned the Korvigas that any

continuation of that practice on their part would subject their

daughter to difficulties in school.

2) Iskra Kagan and her daughter Anna left the Soviet

Union together with the family of Iskra 's son Michael Kagan and

his wife's parents, the Raigorodskys . The entire family is from

Leningrad. Michael Kagan's family and his parents-in-law were

granted refugee status, but Iskra and Anna Kagan have been

denied refugee status by INS twice, most recently on February

28, 1989. The entire Kagan family had wished to emigrate since

1974, but was discouraged from so doing because of Iskra Kagan's

late husband's military career, so the Kagans could only apply

after he had passed away. Iskra Kagan's father was arrested in

the 1930s by the Stalin regime as an "enemy of the people."
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Because of her father's past, she was unable to enter a

university. She went instead to night school and was qualified

as a teacher, but she was never allowed to work in her

profession because she was Jewish. Michael Kagan completed

secondary school with a concentration in mathematics, and he was

the winner of many mathematical competitions, but he was denied

admission to Leningrad State University. He was also denied

admission to the Leningrad Polytechnical Institute, and only

after the intercession of a prominent relative was he finally

admitted. Anna Kagan was a student in her last year of high

school when she left a school political assembly because she

disagreed with the content of the assembly. She was

consequently forced to leave the school and her political

infidelity was noted in her school records. This mark in her

record, in combination with her Jewish origins, would most

likely foreclose her from any opportunity for further education

in the Soviet Union.

IV. RECOMMENDATIONS FOR CONGRESSIONAL ACTION

A. Absence of any judicial remedy for refugee status
applicants located outside the United States

Most of the legal standards for refugee status discussed

above have been elucidated in the cases of applicants for

refugee status who were already located in the United States.

But such cases tell an incomplete story. Many people seeking

refugee status, like the Soviet Jews in Ladispoli, are still
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located in various foreign countries, and are subject to a

radically different legal regime than that facing applicants

already located in the United States.

Problems resulting from the INS' arbitrary

determinations of refugee status are exacerbated by the denial

of visas by U.S. officials in foreign countries. While denials

of refugee status in the United States are subject to both

administrative and judicial review, it is well-settled that

denials by U.S. officials situated in foreign countries are not

subject to either form of review. See Hermina Saque v. United

States , 416 F. Supp. 217 (D. Puerto Rico 1976); Loza-Bedoya v.

INS , 410 F.2d 343 (9th Cir. 1969). The legislative history of

the Immigration and Nationality Act indicates that Congress

intended such consular decisions to be final. See H. R. Rep.

No. 1365, 82d Cong., 2d Sess., reprinted in 1952 U.S. Code Cong.

& Admin. News, at 1688 (rejecting creation of a semijudicial

board within the Department of State to review such decisions).

Thus, only aliens who are able to reach the United

States can secure meaningful review of arbitrary decisions

concerning their status. Moreover, courts have resisted

attempts to soften this firm policy of nonreviewability. The

Supreme Court, for example, has suggested that aliens who are

denied visas may not seek judicial review by instituting a

declaratory judgment action. See Brownell v. Thom We Shunq , 352

U.S. 180, 184 n.3 (1956). Although some commentators have
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contended that the issue of reviewability has not been "firmly

resolved," see , e.g. , Wildes, "Review of Denial of Visa," 36

Int. Rel. 331, 344 (1959); Rosenfield, "Consular

Nonreviewability,
" 41 A.B.A. J. 1109, 1116 (1955), courts have

yet to recognize even the slightest form of review for consular

decisionmaking.

Since the Soviet Jews whose plight is the subject of

the current congressional inquiry are located outside the U.S.,

they are subject to the more arbitrary legal regime of the U.S.

consuls. In other words, because of the fortuity of their

location, Soviet Jews are being denied fair treatment. They

must apply to U.S. officials abroad, whose decisions are not

subject to review, rather than to INS officials in the United

States, where a system of both administrative and judicial

review helps ensure fair decisionmaking. Since this arbitrary

regime is a product of congressional intent. Congress can and

should help provide a more fair and reasonable system. Refugee

status rulings should not be dependent upon the location from

which a person applies for refugee status. Congress can and

should act to correct this outdated and arbitrary system. Only

the Congress can provide the Soviet Jews of Ladispoli with

relief .
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B. What Must Be Done

As demonstrated above. United States inunigration

policy has evolved over the years to provide principled,

predictable procedures for the admission of refugees fleeing

persecution. Until approximately October 1988, Soviet Jewish

emigres were presumptively considered by the makers and

executors of United States immigration policy to be refugees

fleeing from persecution. The basis for this presumption is

historical. Because of the long history of anti-Semitism in

pre-revolutionary Russia and in the Soviet Union; because of the
*

Soviet Union's policy of Jewish cultural genocide for most of

the past 70 years; because of the Soviet Union's 40-year

campaign of villifying the State of Israel and Zionism; and

because of the active suspicion harbored by Russians and other

ethnic groups in the Soviet Union that both Jews and non-Jews

who wish to emigrate are "traitors," Soviet Jews have been

persecuted and have a well-founded fear of persecution.

Even with recent improvements in the Soviet Union in

the area of human rights, this presumption is no less valid in

1989. Anti-Semitism continues to pervade the Soviet Union.

Israel and Zionism are still vilified. Emigration is still

tantamount to betrayal. These phenomena have deep roots in both

official practice and in popular culture. Moreover, for the

most part human rights reforms have not been institutionalized

either in legislation or in practice. In the case of Soviet
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Jews, in particular, these reforms will have to be embedded in

the fabric of Soviet society for many years before endemic anti-

Jewish sentiments and practices are eradicated from Soviet life.

Law and fact converge, therefore, to compel the

following conclusion: There is a presumption that emigrating

Soviet Jews are entitled to refugee status. Perhaps more

important, the human rights policy of the United States compels

the same conclusion. For nearly a decade, the Soviet Union has

conducted an emigration policy in non-compliance with, and

contemptuous of, its obligations under various international

agreements and the normative precepts of international law in

civilized societies. The United States and its Western allies

have exhorted the Soviet Union to conform its emigration laws

and practices to these standards. Now the Soviet Union is

beginning to allow Soviet Jews and others to leave in higher

numbers. The credibility of United States human rights policy

demands the maintenance of a fair and liberal refugee policy.

Refugee policy is an inextricable component of human rights

policy.

The improper denial of refugee status is not

ameliorated by offering parole, humanitarian, or any other form

of non-refugee status to emigres, no matter how well-intentioned

the designation may be. Whether or not such other designations

provide tangible benefits or the prospect of American

citizenship is irrelevant to the entitlement of emigres to
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refugee status. Even the existence of alternative categories to

which immigration authorities might choose to assign Soviet

Jewish emigres is fundamentally irrelevant to the entitlement of

these victims of persecution to refugee status.

We recommend, therefore, the prompt enactment of

legislation, like the bill proposed by Representative Berman in

the House of Representatives, providing for meeting the

emergency needs of FY 1989 by establishment of an additional

25,000 refugee slots for Soviet emigres. Moreover, since

adequate appropriations are integral to a humane immigration

policy, we recommend the appropriation of an additional $100

million in FY 1989 to fund these additional slots. Finally,

slots and appropriations in FY 1990 should reflect the

likelihood, or at least the strong possibility, that Soviet

emigration levels will continue to rise.

The principle of "Never Again," which animates the

efforts of individuals and organizations dedicated to the cause

of Soviet Jews, should also guide United States immigration

policy. We urge Congress to embrace this principle by insisting

on INS compliance with the intent of the Refugee Act of 1980,
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and by enacting the supporting legislation necessary to

implement that intent.

Respectfully submitted,

ot the attorneys for the
"Soviet Jewry Legal Advocacy
Center and the Union of
Councils for Soviet Jews*

Jonathan K. Baum
Mark B. Blocker
SIDLEY & AUSTIN
One First National Plaza
Chicago, Illinois 60603
(312) 853-7000

Gary N. Finder
SOVIET JEWRY LEGAL ADVOCACY CENTER
555 Vine Avenue, Suite 107

Highland Park, Illinois 60035
(312) 433-0101

Adrienne C. Lalak
KAHN, KLEINMAN, YANOWITZ

& ARNSON CO. , L.P.A.
1300 Bond Court Building
Cleveland, Ohio 44114-1546
(216) 696-3311

* The authors of this report wish to acknowledge the
invaluable assistance of Robyn Lieberman of the Union of
Councils for Soviet Jews.
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Appendix 2.—National Security Decision Directive No. 93

APPENDIX L.

THE WHITE HOUSE

WASHINGTON

^'Anc?WAt SECW7T/ PECISiav "«y 13, 1983
VIRECTIVE WU.M3ER 9 3

REFUGES POLICY AND PROCESSING REFUGEES FROK IKDOCHINA

I have reviewed the reports and reconunendations on processing
refugees in Indochina from the Departnents of Justice and
State and the Coordinator for Refugee Affairs, as forwarded by
the latter 's meinorandujn of April 21.

The Immigration end Naturalization Service (INS) and the
Department of State have taken significant steps over the past
several months to improve the processing of these refugees.
At ^.he same time, it is clear that further steps are necessary
to ensure proper and effective processing consistent with
CriLed States law and policy objectives, including steps to
improve central guidance.

Accordingly, drawing on all necessary information including
the views of the Secretary of State and the Coordinator for
Refugee Affairs and after consulting with both, the Attorney
General should determine vhatber there ere.:ta

rt;|fttO|
j3B|Mg^

persons who, under the Refugee Act"0ri98O'^/V|fwpfm^^||
characteristics that Identify then Mir'th3r;^ftik;vp^iJ^»m^ti.on f
in a particular country.- ,7his review should foctis initially 6n
the following categories for Indochinese refugees: those who
fled Cambodia because of occurrences during the Pol Pot
regiire, former members of the military, those with close
relatives in the United States, and persons who refuse to work
with the new regime in Cambodia. Other categories should also
be reviewed, such as unaccompanied tainors and those deserting
from oi evading military service with the forces of the
Socialist Republic of Vietnam.

J^plicants for refugee, status who felX"'JLnt

categories of fact es nay be detenftitf^^V?!^:
G«heral-and ^o^rnllij^'^t'iftuilon yil^W^ . ^^^^,..^^y
independent" evidence regarding pereeeuHof . The establisi
of such categories will not prejudice applications by those
that may not fall within any category that is determined and

applied through the above process.

Guidance on the initial and possibly other categories should
be provided to INS officers as early .s possible end no latez

than June 10, 1983. Relevant information from the concerned

agencies should be provided to the Department of Justice by
May 2C.
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To further advance United States objectives in this area, the
following actions should be instituted by the Departir.ent of
Justice and INS, in consultation with the Departnent of State
and the Coordinator's office:

o discretionary review of special cases and additional
guidance to- the field on identifying such special cases;

o review to check fcr indications of legally significant
inconsistency in determinations (for example, by sampling
rejections and/or acceptances) ; and

o review of possible additional training and regular
rotation of IKS offices.

The concerned agencies should review and provide guidance to
ensure full compliance with the objectives of this directive
by all personnel involved in refugee processing from the
Departments of State and Justice, INS, and the Joint Voluntary
Agencies.

Given the important foreign policy, political, security and
financial implications associated with refugee issues, I have
decided to establish a Senior Interagency Croup for Refugee
Policy (SIG/RP) to assist and advise me and the heads of
concerned agencies. The SIG/RP will be comprised of the
Coordinator for Refugee Affairs (Chairman) , and representa-
tives of the Secretaries of State and Health -and Human Ser-

.

vices, the Attorney General, the Administrator of the Agency
for Xntexnational Development, the Director of Central Intel-

ligence, the Director of the Office of Management and Budget,
the Assistant to the President for National Security Affairs,
and the Assistant to the President for Policy Development.
Representatives from the Departments of Labor and Transporta-
tion amd other agencies with responsibilities for specific
matters to be considered hy the SIG/RP will attend on in-
vitation by the Chairman.

The SIG/R? will:

o review and assist in the development of United States
Government refugee policies, programs and activities;

o ensure that important refugee policy or program issues

requiring interagency attention receive full, prompt and

systematic consideration, including the recommendations

concerning the annual determination on refugee admission

ceilings;

o initiate an immediate review of the country condition

reports to ensure that they are clear, accurate and
useful in developing guidance for refugee processing;
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o initiate a. review of refugee processing in other areas of
the world, similar to the completed review concerning
refugees from Indochina, and of asylee processing in the
United States;

o establish subordinate interagency groups as necessary for;
the execution of its mandate; and

o seek to resolve any differences among concerned agencies
in the area and provide reports and recommendations to
the heads of concerned agencies and, as appropriate, to
ne on issues warranting high level attention or decision.

The SIG/R? will oversee implementation of the decisions in .

this directive.

^^m^ ^^^yd-«2^
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Appendix 3.—INS Memorandums Concerning Soviet Armenians

MemorandiQi /SO^^<^-'^i O L/^'

f ^
CO 207. 0(P)

Subject Soviet Annenlans
Date

^P*? 1 2 1988

^* Luis del Rio Refugees, Asylun
Director and Parole

Foreign Operations

lURU: Delia B. Conbs
Assistant Conmlssioner

B/CKGRDUND

For at least four (4) presidential adnlnistrations, litieral emigration of Soviets
to the West has t)een encouraged, becoming a major focus of the United States hunan

rights pressure on the Soviet Union. This policy was intended primarily to facilitate
the departure and emigration of, among others, Soviet Jews (to Israel and the United

States), those persons still in the "captive nations" of Estonia, Latvia and

Lithuania, and Soviet Armenians.

in 1987, this policy began tiearing fruit as the Soviet Union Ijegan permitting the

emigration exit of Armenians and Jews in nuribers unprecedented for the Reagan
acftninistration. As such, this emigration represents a significant diplomatic and

foreign policy achievement.

However, the rootp_of this United States foreign policy objective trace back to

a time «^n refugee eligibility was determined more on provenance than on

persecution. The passage of the Refugee Act of 1980 changed the oasis of refugee
delennlnatlon from one of group eligibility based on country or place of origin
to one of individual eligibility tiased on persecution or a well-founded fear of

persecution in ones' country or place of habitual residence. According to this 1980

fefugee" definition (which adopted the international definition contained in the

1951 Convention relating to the Status of Refugees), a refugee is scmeone wh? is

outside his country of origin and who is "unable or unwilling to avail himself or

herself of the (legal) protection of (his/her) country (of origin) Ijecause of

persecution or a well-founded fear of persecution on account of race, religion,

nationality, meiritiership In a particular social group, or political opinion..."

(Section 101(a)(42). In some circimstances. persons still within designated countries

of origin may be considered eligible for refugee status due to persecution or a

well-founded fear of persecution there.

Refugee eligibility is therefore ngw_j3e fined according to ol3iecU_ve criteria and

guidelines, and conferred on IndlyiduiTF: TTie CTUTerH situation of refugee

eliglBillty and'processing'of Sovietnfiilst be seen in the context of this 1980

legislation and the_refjjgee_ definition. Unfortunately,. the fit is less than perfect.
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Soviet Armenians as Refugees

Wille almost no one in the United States is. as yet. arguing against the actnission
of Soviet Armenians granted permission to leave, there is Increasing concern over
their entry into the United States as refugees (see Attactment A. draft cable froni
the United States Brbassy in Rome). One might be hard pressed to identify, even
as a group, treatment of most Armenians (as a nationality within the Soviet Union)
that is different to the point of persectuion from the general situation of almost
all other Soviet citizens. Yet the case-by-case determination of refugee eligibility
requires each individual applicant to demonstrate persecution or a well-founded
fear of it. For most Soviet Armenians, such persecution would be extremely difficult
to demonstrate. Therefore, determination of their refugee eligibility can. for most
of them, be beaed only on their nationality wlthip a prescribed country: that is."
^aa . .Armmlans la the Soviet IJhlon. tMforttBwte)y. this i« tto kind of group*
determination the 1980 Refugee Act sought to avoid. £ 4

"Bven aore probleoBtlc Is the reported refusal, of BDSt Soviet Armenians to break-
with the Soviet Union and give up or renounce their Soviet nationality and the legal

^

protection sutii nationality confers. (While no refugee should be forced to give up
*

his/her national passport, using it to travel freely and frequently to and from
one's country of origin, the country of one's purported persecution, strikes many

. as t)eing at odds with the refugee definition and refugee status generally. It has
been reported further that most prospective Soviet Armenian refugees are Iceeping
their re-entry visas current and their physical and financial equities in tact in

the Soviet Union and do not plan to divest themselves of these even after obtaining
refugee status in the United States. Representatives of the Armenian comnunlty in

the United States have aclcnowledged that most of the Armenians leaving the Soviet
Union are motivated more by economic considerations than any specific political,
religious or ethnic persecution. Therefore, we have a problem, involving the sudden
and unexpected Soviet exit permission for thousands of Armenians for which there

'Is a special United States foreign policy and hunanltarlan concern, most of wtioni.

however, do not and cannot meet the legislated criteria established for determining
refugee eligibility, nor do most of them seem even to want that status.

Soviet Armenians: The Numbers Involved

The problem is further compounded tjy the sheer nurber. of_ Soviet Armenians likely
•to be involved:; an additional 15,000 In Fiscal Year (FY) 1988 alone." with another

60-60,000 more needing entry during the Fiscal Years 1989-1990 blennlim. Current

efforts to add 15,000 refugees to the ceilings authorized under the October 5, 1987,

Presidential Determination may "manage" the situation for the rest of this fiscal

year, tiut will only conpound the difficulties of n 1989 ceilings and funding.

Accomodating an Increased celling for refugees from Eastern Europe and the Soviet

Union in FY 1989 can be done only through significant reductions in the offtake

of refugees from first-asylun in East Asia (20%), in the Near East/South Asia (28%)

and in Africa (50%). The Fiscal Year 1989 ceiling now proposed for the admission

of refugees from Eastern Europe and the Soviet Union would consune over one-third

if the worldwide total proposed by the State Department's Bureau for Refugee
—'I'rograros . -^
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Concentrating allocation of so many of the limited refugee atinlsslon nunbers to

people with such problematic claims to genlune refugee status cannot Injt engender
problems and charges of Inequitable treatment of refugees from the various regions
around the world.

Soviet Ampnlans: Moscow Processing

The 1980 Refugee Act not only defined refugee eligibility, but made available federal
funds to facilitate their entry into the United States and their integration Into
new conminities. Befugee actalsslonB cost aoney: increaaeci Revels ^of acMssions
require increased financial appropriations^, In light of recent agreements within
the federal goverment concerning efforts to reduce the federal deficit, additional

appropriations cannot be assured. Any new funding needed would have to come primarily
from re-arrangements within existing budgets. Such additional funds are not easily
found and their possible sources Jealously guarded.

Iherefore, among the measures proposed to handle the processing of these additional

refugee nurbers is their processing in Moscow, theretjy avoiding the necessity of

refugees stopping In Rcme or Vienna for further processing before entry Into the

United States. To process Soviet Armenians in Moscow, tlwJE^8i(tetl«l OeJLandnaUpn
of October 6, 1987, would have to be amended according to We jprocedurBS. itescrlbed

In Section 101(a)(<2)(B) of the INA, to include Spviets'AET jiersons «iip jviy be

doneldered refugees even though they are' sill 1 wlthln^fiBI^'^c»unt^y of natlaOUiiV
or habitual residence. tVhereas the current list of such in-country processing Is

limited to Vietnam, Laos, and Cuba, none of these has either the population or the

ethnic and nationality tensions of a country as large as the Soviet Union. I6'a3^
the Soviet Union to this list, with no other qualifiers, my have potaotially

far-reat^ng consequences as other groups within the Soviet Ikii'dn could press t&lr
own claiBB to access to the United States refugee laxicesslng under this deslgnaticd.

Policy Options

Currently, there are few short-term options available as alternatives to the entry
of Soviet Armenians into the United States as refugees. In the long-term, a consensus

seems to be developing around the usefulness of new legislation. However, such

legislation is prot»ably still many procedural and political steps away. A separate

memo is now being prepared in the Refugees, Asylim and Parole Office, sunnarizing

some of the ideas for new legislation already proposed by one or more groups and

the policy considerations involved. That memo should be finalized by mid-April 1988.

In the neantime, to handle the acinission of Soviet Armenians during the remainder

of Fiscal Year 1988, the following options are among those available:

1. Bitry as refugees, under regional actnisslons ceilings : requiring the

addition of IsToOO nuitjers to the current regional admissions ceiling of

15,000 for Eastern Europe and the Soviet Union, the possible Institution

of direct processing in Moscow and the virtual e liminatiorw)!^ any serious

attempt at Section 101(a)(42) eligibility determinaribn;>2^
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Uhlle there seems to be a growing consensus on the need for such new legislation,
• there is as yet no agreenent "

; **!g
*puld \ithoryM__gL£.h yitry ^ hni^.qnfnp have

suggested that the—Secreiary srsfate could be authorized on his own. some would
add the requirement for consultations with the Attorney General. Advocates of sole
reliance on the Secretary of State's discretionary authority could cite the
Secretary's role and responsibilities as prescribed In Sections 104, 203(a)(7),
and 203(e) of the INA as the basis of his responsibilities in Identifying and
processing imnlgrant entry visas for such specially designatfld_allens. Equally
conpelling legal and historical argiments" could be cited'in favor of the Attorney
General's primacy in this process, as the_offIcfl_"charged with the administration
and_BnfQrceraeaI-_of -this -Act and al Pother^ laws relating to thB_ Inmlgration and
Natural IjzalioD- of aliens..." (Section 103 of the INA). A procedural conpramise might
Tequire^this addilionar determination aixj designation to be made by the President,
on the recamnendation of the Secretary of State after consultation with the Attorney
General .

Conclusion

The necessity to manage the current situation concerning the entry of Soviet
Armenians Into the United States can be handled basically In one of two ways:

a. utilizing existing legislation, Ixjt applying it with sone flexibility, and
at times, with considerable creativity; or,

b. utilizing this situation as an opportunity to press for new legislation
consonant with some of the longer-term Service objectives eirbodled in the
INS draft of legal inmlgration reform legislation.

To adopt the _ former is to dojconsiderabLe policy and/or procedural "violence" to

ffre'^rposes and objectives of the 19B0 J^efugee Actj_whlle to_press for the latter

would'keep that Act still relatively "pure" while addrng~neede3' remedies to the

Ixxjy of the United States linnigration law. Wille the former may tie faster, the latter

may be_ surer, and ultimately wiser.

GREGG A. BEYER

Senior Policy Analyst
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AttachnBnt A

DRAFT CABLE REGARDING ARMENIAN TCP February 11. 1988

I an concerned about the Armenian TCP program In Italy. It has cone to ay
attention that this could be a five year program Involving up to 80,000 people.

2. What concerns me the most is that these are not true refugees under the

1980 Refugee Act. INS informs me that not one person, in the more than

several thousand that they have already interviewed and approved, clai::ed

either persecution or a well-founded fear thereof.

3. The problem of excludability is non-extent because each and every appli-
cant who falls within an exclusion category is paroled. The INS is granting
refugee status to 100 percent of the Armenian refugee applicants.

4. It is equally distressing that these are Soviet citizens in good standing
and that they refuse to renounce their citizenship. They maintain their status
and passports. They make frequent trips back to the Soviet Union to visit
friends and relatives and to check on their properties..

5. I am not suggesting that they would not make good immigrants, but per
their own declarations, they only want to live in the U.S. to visit relatives

(all of whom are in California) , work and enjoy the benefits of life in the

United States and at the same time be able to return to the Soviet Union on

holiday. This is not a refugee.

'
Maybe it would be more appropriate to suggest establishing a special

ligrant program for the Armenians and not send them through the refugee

r^ogram.

7. There is the additional and very important aspect of security. A Soviet

refugee, in the true sense of the word, is one thing. Eighty thousand bona

fide Soviet citizens living and working in the U.S. is quite another. It

would be reprehensible not to bring this fact to your attention.

8. Reconsideration of the program as it is now designed would seem to be

appropriate at this time.

6^ ^

1-' V^^
y , L-
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Attachrent B

rencval of these aliens who are %nthin the United States in

violation of the law.

"All responsibility to enforce and adainister the L-nnicraticn

Laws is vested in the Attorney General who "ny delegate or

assign such powers to any officer or employee of the

Cecartrrjent of Justice. The mission of the Cannissicner of

the trmigraticn and Naturalisation Ser/ice is to adainister

the Ser/ice and the lamicration Laws and to exercise any of

the delegated cc-«r3, privileges or duties of the Attorney

General in such fashion as to laeer the needs of the people

and businesses of the United States while at all tises

treating those individuals seexing benefits under or subject

to th* provisions of this Act with dignity and in a iianner

which favorably reflects upon the United States of America.

//
SICTICN 3. CREATICM OF NBV SPECIAL I.'^JGRANT CATEGORY FOR

CZi^TAIN ALI-^JS AT THE DISCRETION OF THE ATTOWJT/ GSJESAL

Section 101(a) (27) (3 U.S.C. 1131(a) (27)) is airfinced by

striking out "or" at the end of sufccaragrach (H) , by striking

VN

in lieu thereof "; or" and by adding at the end the following

TJSA subparagraph:

"(J) an inmigrant so classified in the discretion of the

Attorney General after consultation with the Secretary of

State, provided that no more than 20,000 such inmigrants

be admitted in any fiscal year.

SZCTICN 4. DEFINITION OF THE TEP-M "ACCOMPANYING OR FOLLOWING
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Memoranaum f^^Q-^^ fC^ j^d;c^

... -* ^\1 .

m 707 1-r

Subject

Soviet Arrtienian Refugee Processing

°"'
JUN 2 t98ap^'^

^^rAl/^
To From ^^^ /^^

>*

Alan C. Nelson Office of Foreigrf/;
Ccnndssioner Operations P̂̂
This is to Ccill your attention to tvro interrelated issues concerning
Soviet Armenians in the refugee program; the progress on proposals for
direct processing in Moscow and the application of the Section 101(a) (42)

refugee definition to individuals applying for refugee status.

Background

The success of the foreign policy initiatives calling for the Soviet Union
to relax emigration restrictions has resulted in an unanticipated flow
of Soviet Armsnians. While the original Fiscal Year 1988 regional
admissions ceiling for Eastern Europe eind the Soviet Union was set at

15,000, the emergency provisions of the 1980 Refugee Act have been engaged
to provide an additional 15,000 nurrbers to meet the unexpected demand.

Projections are that as irany as 80,000 Arnenians will be granted Soviet
_ exit permission and seek admission to the United States over the next

five years.

Processing Considerations

Current processing is an expensive, cunberscme , and duplicative two-step

procedure, involving registration and initial processing (but no

eligibility screening) by a consular officer in Moscow and an eligibility
interview and final processing by the Inmigration and Naturalization
Service (INS) in Rome. To reduce the costs and inefficiencies of the

program, direct processing in Moscow has been under consideration for

months. While we are aware of the many problems to be resolved, we

support the idea of in-country processing. ,,
The Office of Foreign

Operations is prepared to furnish tenporary duty officers frcm our

Frankfurt, Vienna and Rome offices to Moscow as needed, or to respond
to the suggestion of Consul General Max Robinson that a Russian or

Anrenian-speaking INS officer be allocated a permanent slot in Moscow.
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Alan C. Nelson

Page 2

On May 5, Airbassador Matlock, the United States Airbassador to the Soviet

Union, sent a cable stating that, as the "INS interview of Soviet

AmEnians is only "pro forma" and eligibility is base<^ prijnarily on

country of origin, there is neither roan nor need for an INS presence
in Moscow to do in-country processing. He also requested that the

Attorney General's authority to nake refugee determinations be delegated
to consular officers in Moscow. I was iimediately contacted by Michael
Newlin of the Bureau of Consular Affairs to discuss the feasibility of

this plan. Vfe categorically reject this proposal. Ambassador Matlock's

description of the INS interview is contrary to law and reflects a

Departmsnt of State view that refugee programs are driven by foreign

policy concerns with only secondary interest in the existence of any
individualized persecution, or domestic iimvigration issues.

Another alternative, proposed by Diana Pickett and endorsed by Ambassador

Matlock, was that Soviet Armenians be processed i:ipon arrival at the United

States port of entry. This has been dismissed as logistically iirpossible

by Central Office Inspections. We vrould strongly discourage any plan
that allowed for a refugee population to be screened by INS only after

arrival on United States soil.

Eligibility Considerations

The agreeirent between the United States and Italy to allow the transit

of Soviets being processed in Rome includes an inplied understanding that
;

all applicants preprocessed in Moscow will be accepted for United States

admission. Consequently, no applicants have been rejected. In February

1988, Diana Pickett brought to our attention the fact that most if not

all of these applicants do not meet the definition of refugee as^ required

•\ -for status \mder Section 207. According to our office in Rotie, virtually
none of the thousands of Armenians interviewed have claimed persecution
or fear of persecution on account of race, religion, nationality,

rren±)ership in a particular social group, or political opinion, although
sctm noted disagreement with or dislike of Soviet political or econcmic

policies. Their expressed motivation for emigration is to join relatives

and enjoy financial benefits and the freedoms of life in ths United

Stet-es. The applicants have Soviet passports and visas permitting their

reentry to the Soviet Union; many ej^jress their desire to travel back

to Soviet Armenia after admission to the Iftiited States.-

On May 17, 1988, .
rtien±)ers of my staff attended a meeting'^ with

representatives of State (Legal Advisor's Office and the Office of the

United States Coordinator for Refugee Affairs) and the Department of

Justice (Office of Legal Counsel, Office of Inmigration Litigation, and

the Asylum Policy and Review Unit), which confinmd that the Refugee Act

of 1980 requires case-by-case adjudication rather than group
determinations. The applicability of the refugee definition to each

individual was reaffirmed as the only proper -interpretation^ of^eddj^
207 . All participants agreed that INS must imiBdiat#;^y3»8fiSi^»inli&--
rigorously the 101(a) (42) refugee definition,./ We pj?e9^<^,;||g,jj^^^^^
be that virtually no Soviet Armenians will be found eligiDl«/fS^Cfs|j^ga.
status 1 The inplications of such rejections therefore, must be examined
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During the Administration's recent emergency consultations with Congress
to obtain additional admissions ntirbers. Senators Sinpson and Kennedy
raised the question of whether these emigres are truly refugees and vowed
to address the issue at the mid-year consultations. The entire refugee
program could be jeopardized and our objectivity challenged if we ignore
proper adjudication of Soviet Armenians. It is essential that a
consistent and united Administration position be formed prior to the
mid-year consultations. I have called for a meeting with representatives
of the Bureau for Refugee Programs, the United States Coordinator for
Refugee Affairs, the Bureau for Consular Affairs, and the Soviet Desk
to discuss the natter and hopefully arrive at a consensus.

Proposal

In the short term, proper screening of refugee applicants in Moscow and
Rone must begin iimediately and a plan for the entry into the United
States of those not found to be refugees must be initiated. A rrechanism
to register and control the flow of Armenians to the United States must
also be developed. INS officers must begin, as soon as possible, to
conduct interviews in Moscow so that eligibility is assessed before
applicants "bum their bridges" by giving Dp housing and enployment or
depart from the U.S.S.R. A longer term strategy involving new legislation
must be developed.

A. Short-term ;

We suggest that the Administration, after appropriate consultations with
Congress, undertake an interim two-track refugee and parole program:

^_ 1. Beginning imnediately, INS in Rene would do proper Section
101(a) (42) eligibility determinations for all applicants,
including Soviet Armenians and grant refugee status only to those
who meet the legal requirements of Section 207; and,

2. Beginning iimEdiately, authorize parole "in the public interest"
(to conform with foreign policy objectives) to those Soviet
Armenians who do not meet the definition of refugee. (The problem
of appropriate sponsorship still needs additional work).

While final INS processing continues in Rcme, public interest parole would
deal with the residucil population and not renege on promises made to the
Italian government. This mechanism would permit a positive reaction to
Soviet relaxation of emigration restrictions, and woulc" not involve

refugee benefits for a groijp which traditionally can be supported by
family meniDers until becoming self-sufficient. While Section 212(d)(5)(B)
prohibits the Attorney General frcm paroling an alien who is a refugee
unless there are corpelling reasons in the public interest to do so, his

parole authority would only be exercised in cases where a finding has
been itade that the alien is not a refugee.
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B. Medium-term :

Beginning as soon as possible and not later than the October 1 start of

the new fiscal year, all processing of Soviet Armenians, inclining the

INS eligibility interview, should take place in Moscow, but with the

following rrodifications :

1. Mail-in registration with the EWbassy of all prospective Armenian

emigres, including information on the existence and iimiigration
status of relatives in the United States, evidence of their
relative's willingness and ability to provide financial support,
and infonration about the applicant's prior visits or previous
iitmigration to the United States;

2. Consular staff in Moscow would review their registration
information in terms of initial eligibility for the program,
establish a priority list; by date of receipt, and then notify

applicants to collect appropriate application forms in person
so they can receive an explanation of forms;

3. Only after inclusion on any registry would applicants be advised

to initiate requests for exit permission with Soviet authorities;

4 . The INS interview in Moscov/ would determine admissibility to

the United States and eligibility for refugee status; those not

meeting the refugee definition may be considered for public
interest parole until new legislation is passed.

C. Long-term :

In the long term, the Service should continue to work toward creation

of a new legislative category for special interest inmigrants, persons
who are neither refugees nor regular inmigrants, but v*io should be allovi^d

to enter the United States due to humanitarian and national interest

concerns. Such legislation is already included in the Service's proposed

conprehensive legal imnigration reform package, and is also being
discussed within the Department of State and Congress. This additioneil

irrmigration category might be considered as limited special legislation
or as part of a more corprehensive package. It is, hovrever, unrealistic

to expect this longer term solution to be acccnplished before early 1989.

Prior to our meeting with the Department of State, vie would like the

opportunity to discuss this proposal with you and to solicit your

guidance. In the past, INS has been criticized for not taking a more

active role in establishing policy in the refugee program. Now is our

chance to bring about a positive change while demonstrating our continuing
cormitment to the United States refugee program.

"LUIS R. DEL RIO

o
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